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People vs. Tony McClain

STATE OF ILLINOIS

'^i--iv:::s<uf~

APPSLiATB GOUKT THlBD DiSTFaCT

OTTAWA

At a term of tha Appellate Court, bagun and held ^\ Oitav/a,

en thf^ 1 si" D^v of Jan uarv ir? the Year of our Lo^d ons thousand

nine hundred and sevanty-fivewirnin ar^6. for \''n^ Third Districi-

of niinois;

'resent

—

EON. ALLi2T L. STOUDEE., Presidi.r.g Justice

EON. JAY J. .ALLOY, Justice

BON. RICRARD STENGEL, Justice

E02I. TtDSIAS BASS.Y, Justice

BE IT P5iV^EM3ERED, that sftsrv/ards on

June 11, 1975 the Ooinion of the

Couri' was fjlad in tne s.ier:v'5 Orrirs

and tigures tojiov/ing. viz:

sa;d v-Qur";. m tne vvorcs





No. 74-179

In The

APPELLATE COURT OF ILLINOIS

Third District

A. D. 1975

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

vs.

TONY Mcclain ,

'

'

Defendant-Appellant

Appeal from the Circuit
Court of the Tenth
Judicial Circuit,
Peoria County.

Honorable
Richard E. Eagleton
Presiding Judge

rrjK L-ur^j.i-u'1

AbstfdCl

Tony McClain v/as indicted with the offense of possession

of a controlled substance in violation of Illinois Revised

Statutes, 1373 Chapter 55 1/2, § 1402(b). After trial by jury,

he was convicted as charged, and after presentence report and

sentencing hearing, he was sentenced to a term of imprisonment

of not less than one (1) nor more than four (4) years.

A timely notice of appeal was filed and this court ap-

pointed the office of the State Appellate Defender to represent

appellant on appeal. On May 13, 1975, such counsel informed

appeliant by letter that she would file a motion for leave to

withdraw.

This motion together with supporting brief in accordance

v.-ith the precedent of Anders v. California , 386 U.S, 738 (1357),

requests that such counsel be permitted to ^s^ithdraw, because

after consideration of the record and the applicable legal auth-

orities there are no arguable errors to be presented to this

court and a further apoeal would be vjholly frivolous.





From the record it appears

:

1. The indictment properly charges the offense of

possession of a controlled su±)stance and the court had

jurisdiction both of the .subject matter and of the person

of the defendant.

2. Four police officers sav7 defendant throv/ av/ay an

object which contained heroin.

3. Before closing arguments defense counsel made a

motion in limine to preclude the State from coram.enting on the

defense failure to call a certain witness.

The court denied the motion and ruled that the comment

was permissible since the witnetiS v/as a laaterial witness and

v/as clearly available to the defense. Under these circumstances

the court's order denying the motion in limine m^ay have been

eironeuus. However, sucri coxmitent has been held tu constitute

reversible error only in cases where the evidence presented a

close question for the jury or where other prejudicial error

infected the defendant's trial. People v. Rubin, 355 111, 195,

7 N.E.2d 890 (1937); People v. Peo^er, 2 111. App.3d 521, 275

N.E.2d 416 (3rd Dist., 1971). In the instant case, the positive

and uniiapeached testimony of four witnesses and other evidence

against the defendant was overwhe Imping.

In addition, any error caused by the prosecutor's argu-

ment was waived by the defense counsel's failure to file a

Pest Trial Motion. People v. DeMarco , 44 111. App.2d 459, 195

N.H.2d 213 (1st Dist., 1953). '

^

The sentence imposed was in accordance with, statutory

guidelines and could not be considered excessive in light of

McClain's prior record. From a review of the record in the

cause, v/e concur in defense counsel's conclusion that there is

no basis for maintaining an appeal in this court anc

-2-





appeal would be frivolous and v.'ithout possibility of success.

For the reasons stated, the action of the Circuit Court

of Peoria County in this cause is affirmed, and the motion of

the State Appellate Defender to withdraw as counsel for defen-

dant Tony KcClain is allov/ed.

Judgment Affirmed and Withdrawal Motion allowed.

I
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STATE G? ILLINOIS

APPELLATE COURT

AT AN APPELLATE COURT, for tha Fourth Judicial District of ihs

State of Illinois, sitting at Springfield;

PRESENT

HONORABLE L2LAND SIMKINS, Presiding Judge -

HOi'IORABLE HAROLD ?. TRAP?,

HONORABLE JAl^SS G. CRA-^/]

.Judge

-Judge

Attest: ROBERT L. CONN, Clerk.

3E IT REMEMBERED, that to-wit: On the _____12.kA day

of___JJHr A. D. 19-l2_, there was filed in the office of

the Clerk of the Court an opinion of said Court, in words and figures

following:

r^ is^-^wss-f f-r^^rvK-i^HH FMnfc

M
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.
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STATE OF ILLINOIS

APPELLATE COURT

FOURTH DISTRICT

General No. 12774

THE PEOPLE OF THE STATE OF ILLINOIS, )

)

Plaintiff-Appellee, )

)

V. )

)

WILLIE DAVIS , )

)

Defendant-Appellant. . )

Agenda No. 75-159

Appeal from
Circuit Court
Sangamon County
785-73

Mr. JUSTICE CRAVEN delivered the opinion of the court:

Defendant was convicted in a jury trial of the offense

of armed robbery. A sentence of not less than 6 nor more than l^

years in the Illinois State Penitentiary was imposed. Upon this

appeal, the defendant's sole contention is that the sentence is

exc :iVc -; -. It ^'-^ -;- ^ -F V, n^"- f his baCi^crround and the circumstances of th

offense. Vie affirm. '

.

The offense here involved relates to the arni.ed robbery

of a night desk clerk at a hotel in Springfield, Illinois. The

defendant in the commission of the offense was armed with a loaded

gun. The offense is a Class 1 felony, and under the Unified

Code of Corrections, the offense is not probational and is subject

to a minim.um sentence of not less than 4 years. ( 111 .Rev. Stat. 1973

;
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the tima of the robbery. The record indicates that the defendant
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substance, that he had been placed on probation, and that he also

had a juvenile record indicating a period of probation in connection

with a charge of theft. The record indicates a history of drug

addiction. The offense here involved precludes the defendant from

eligibility to elect treatrrent under the Dangerous Drug Abuse Act.

{111. Rev. Stat. 1973, ch. 91 1/2, K 120.8.) It is apparent frora the

reading of this record that the trial court considered the nature

of the offense and the history and background of the offender

prior to the imposition of sentence and that a sentence greater

than the minimuin was imposed for the stated reason that the defendant

had twice been subject to probation and that in each instance

rehabilitation by way of probation had been unsuccessful. While

the sentence here imposed offends against the recommended ratio

of a minimum of not less than one-third of the maximum, such ratio

is not mandated for a Class 1 felony, •
.

'

While this court, by reason of Supreme Court Rule 615

(111. Rev. Stat. 1973, ch. IIOA, II 615) , has authority to reduce the

sentence imposed where the facts of the case and the history and :

character of the defendant warrant such actions, the authority

granted is to be used with caution and circumspection. ( People v.

Taylor , 33 111. 2d 417, 211 N.E.2d 673.) We are not persuaded that

the sentence here imposed is one for the exercise of the authority

conferred by rule.

JUDGMENT AFFIRI'lED.

SIMlxiNS, P.J., and TRAP? J., concur.
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IN THE

APPELLATE COURT OF ILLINOIS -7./ --' ^r"^:

FIFTH DISTRICT

iH/D

iflK DiSI'^lCr Or- ILll.iCii

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

,

V.

BRUCE HARGEAVE,

Defendant-AoDellant

,

Apoeal from the Circuit Court
of Monroe County.

Honorable Alvin H. Maeys

,

Judge Presiding.

Mr. JUSTICE KARI^JS delivered the opinion of the court:

The defendant, Bruce Hargrave, was charged by a criminal complai

with the offense of theft. He v/as convicted on hxs plea of guxlty to

this charge and v/as sentenced to a term of 3-1/3 to 10 years imprison-

ment.

The defendant appeals from the conviction and sentence contend-

ing that the judgment of conviction and sentence is void on jurisdic-

tional grounds for failure of the complaint on which his conviction is

based to charge an offense; specifically the defendant argues:

"The complaint for theft was defective in that [1] it failed
to allege either ownership or the specific property in-
volved, [2] that the control allegedly exerted was either
knowing or unauthorized, or [3] that the defendant intended
to permanently deprive the owner of the use or benefit
of the property involved." . , •,

The People have confessed error to defendant's argument that the com.-

plaint is legally insufficient for failure to allege the requisite

m.ental intent to deprive permanently the owner of the use or benefit

of the property involved. We accept the People's confession of error

and are also of the opinion that point 3 of defendant's argum.ent above

warrants a reversal of his conviction for theft and we need not,

therefore, consider the other arguments p.resentGd on anneal.

The pertinent language of the com.plaint alleges that:

". . .on February 7, 1974, in Monroe County, Bruce K.
Hargrave comjnitted the offense of OBTAINING CONTROL
OVER STOLEN PROPFRTY OVER $150.00 IN VALUE in chac he
obtained control over stolen property over $150 in
value knowing rhe property to have been stolen by
another or under such circumstances as would reason-
ably induce him to believe that property v;as stolen
intending to deprive the owner of the use of benefit
of the property: in violation of Sectio.n 16-1 (d).
Chapter 3 8 Illinois Revised Statutes.."





The statutory definition of theft provides in^ pertinent part that

A person corrjnits theft when he knowingly:

(d) Obtains; control over stolen property knowing the
property to have been stolen by another or under such
circumstances as would reasonably induce hiin to believe
that the property v;as stolen, and

(1) Intends to deprive the owner permanently
of the use or benefit of the propertv;
(emphasis added) 111 . Rev. Stat . , 1973,
ch. 38, sec. 16-1 (d) (1) . . •

,

The language of the complaint charging the defendant v/ith theft fails

to allege that the control was obtained v/ith the intent to deprive

perm.anently the owner of the use or benefit of the property involved. 1

A complaint, information or indictment must set forth the nature

and elements of the offense charged. Ill . Rev. Stat . , 1973, ch. 33, i

sec,. 111-3 (a) (3) . A requisite element of the offense of theft is

the mental intent to deprive permanently an owner of the use or

benefit of his property. (Ill . Rev. Stat . , 1973, ch. 33, sec. 16-l(d)

(1) ) , and a com.plaint which fails to allege the requisite mental

state does not charge an offense and is therefore fatally defective.

People V. White , 22 Ill.App.3d 206, 317 N.E.2d 273 (1974); People v.

Matthews, 122 Ill.App.2d 264, 258 N.E.2d 378 (1970); People v.

Slaughter , 67 Ill.App.2d 314, 214 N.E.2d 20 (1966) (Abstr.).

Since the complaint failed to charge the defendant with an

essential element of the offense of theft, to wit, an intent on the

part of the defendant to deprive permanently the owner of the use or

benefit of the property in question, the complaint is fatally defective

and the conviction of the offense of theft is reversed.

Reversed. . •

CONCUR: JONES, P.J., CARTER, J.

I

publj-SH abstract only

-2-
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UNITED STATES OF AMERICA

State of Illinois )

Appellate Court ) ss
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v/ithin and for •

the Second District of Illinois:

- FIRST DIVISIOM

SSIDENFELD, Presiding .Tnstice

Honorable V/ILLIAI'I L. GUILD, Justice

Honorable ALBERT E. HALLETT, Justice
. .

: LOREN J. STROTZ, Clerk

. - WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to wit:

On June 5, 1975 the Opinion of the Court was filed

in the Clerk's office of said Court, in the words and figures

following, viz; .

- - -^ .

?'?»»!!^-w!Rg^^^fijj^.,.;j*^^
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IN THE

APPELIuVrE COU?.T OF ILLINOIS

SECOND DISTRICT

FIRST DIVISION

k ii iLj ^ a-;'

JUN G - 1975

LOREN J. STROTZ, CUfk

Aoaellale Court 2nd District

PEOPLE OF TIIE STATS OF ILLINOIS, )

) Appeal from the 18th
Plaintiff-Appellee, ) Judicial Circuit,

)

V.
"

) LhiPage County, Illinois.
)

RICARDO PAEZ,
'

•

'

)

)

Defendant-Appellant, )

JIR. JUSTICE GUILD delivered the opinion of th?? court:

The defendant herein was found guilty by a jury of attempt

rape and burglary and was sentenced to 1-3 years in the State

The defendant contends first that the State failed to prove

that the defendant intended to have seicual intercourse by force and

against the will of the prosecuting witness. Secondly, the defendant

contends that the court erred in not granting a mistrial where the

prosecuting attorney, in his opening statement, stated that the

small son of the prosecuting witness v/as in bed with her and recovering

froa open heart surgery but the evidence failed to show that the child

was in fact recovering from open heart surgery. Lastly, the defendant

contends that the court erred in refusing to instruct the jury that

"proof of an indecent assault, however aggravated, will not warrant

conviction for assault v/ith intent to conmit rape unless intent to

overcome all resistence is shown."

On August 17, 1973, at 3:00 a.m., the defendant threw a

rock at the bedroom windov/ of the complaining witness, broke the

v/indow and entered her bed>-ocm. He removed his clothes and climbed

into bed ^vith her. She screamed and he put his hand over her mouth

and got on top of her. The defendant testified variously thac , "I

v.-anted to have sex with Judith": and when he broke the window and

'•yM 'AH KjaiM**B>MT?^ ""•" 'JT^ ^. ' ' i^. 'y'a
"*" '^
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entered the rooiii his thought v/as, "like I said before, havin;; cg::

v;ith har .

" He then testified that v/hen he laid beside her she asked

--"-', "You kno- v'hat I v/ant . " E::plainin

this he further stated,

"It means — well I asked her, trying to ask her to
have sex with ine . Then she says 'No.' Then she
just pushed me away. V/ell, I was near, her, on top
of her or somev/here around there."

The defendant v/as unsuccessful in having intercourse with the

complaining witness. She "I'emained stiff as a board." He then

proceeded to masturbate upon her. After this v/as accomplished he

replaced his trousers, left his shirt on the floor and climbed out

of the broken window by which he had entered. He v/as seen shortly

thereafter by a policeman walking down the street, clad only in his

trousers. The defendant admits the above but contends that he merely

broke the window and entered the bedroom through the v/indow at 3:00

a.m. for the purpose of talking the complaining v/itness into having

intercourse with him. Vihen she refused to do so-, he proceeded to

masturbate

.

'_
.

•
.

'

Tt'e first consider the contention that the defendant did not

intend to have sexual intercourse with the complaining witness by

force. Attempt rape under the present statute ( 111 .Rev . Stat . 1973,

Ch, 33, 5^ S-4 and 11-1) is the present offense of the forraer charge

of "assault v/ith intent to cominit rape." In People v . lOruse (1943),

385 111. 42; 44, 52 N.E.2d 200, 201, the defendants admitted the

assault and admitted that their purpose in stopping the victim v/as

to seek sexual intercourse but denied the intent to rape the

com.plaining v/itness. In ansv/er to this contention the court stated:

"In a prosecution for assault v/ith intent to commit
rape the question v/hether the assault was made with
the intent charged in the indictm.ent is a question
of fact to be determined from the e^'idf^nh"^ . [citations]
The specific intent charged is the gist of the offense
and the assault must be shov/n oy evidence to be such
as would amount to rape had the purpose of the assault
been accomplished. It is not necessary, however, that
an express intent be proved, fo"c where, as here, the
assault is admxcced, inxent may be inferrec xrom aces
as v/ell as from words spoken by the plaintiffs in

error during the assault. The fact rhat the accused
may have abandoned his purpose does not relieve him
from criminal liability. Icitations ]

"





A+- 4-1-,^,-. ^-,-:^j- A ^ is to be noted tliat the refused instruction of the

defendant is apparently based on the follov/ing statement iron People

v,j.^>Joyj < xj-j-.t. ^ U.KJ -^ , *^", --.^_ -:,_,^„ ^^j „Oj

court stated:

"We agree that an indecent assault, hov/aver aggravated,
will not warrant a conviction of assault v/ith intent
to corrjnit rape, without proof of an intention to have
intercourse v-/ith a woman by force and against her will.
[citations] But this intention need not be an
expressed one, it may be inferred from the acts of the
accused and the circumstances of the assault. [citations]
The mere fact that the accused is frustrated in his
purpose [citation] or later desists frora his purpose,
does not relieve him of guilt, [citation]"

Cr, as the court stated in People v. Marino (1944), 333 111. 203, 207,

57 N.E.2d 439, 471:

"Vr'here , as here, the assault is clearly proved and
not disputed, the intent may be inferred from acts
as well as from v/ords spoken during the assault.
(Peopl e V . rCruse , 385 111. 42) In a prosecution for
assaulc with intent to commit rape, the question of
whether the assault Vi'as made with the intent charged
in the indictment is a question of fact xo be deter-
mined from the evidence. People v. Anderson, 332
111. 315; PeoDle v. r,!aher ,~^77 111, 4o3T" Peo"ple v .

Makovicki , 316 llTT 407T"'

In People v, Hamil (1S74) , 20 Ill,App.3d SOI, 905-07, 314 N.E.2d 251,2

the court stated:

"The intent to commit rape may, hcvever , be inferred
from the conduct of the accused, the character of the
assault, the acts done and the time and place of the
occurrence, as well as from the words spoken, [citations]
The fact that the defendant broke off the attack after
encountering resistance does not change the nature of
the a-cxack up to that point. People v . Poe

,
(19oS)

,

109 Ill.App,2d 295, 243 N.E. 2d 715.~

"The only realistic conclusion to be dravy-n from the
defendant's conduct toward Miss Lingle is that he
initially intended to rape her. His conduct unquest-
ionably constituted a substantial step toward
achieving that objective. He is therefore guilty of
attempt rape even though he eventually abandoned the
project." .

Whether the defendant entered the complaining v/itness' bedroom

at 3:00 a.m. through a window which he had broken, took his clothes off

course or whether the defendant intended to rape the complairiant and

was frustrated in his attempt to do so by the actions of the complainii

^7itness v-,ra3 a question of fact for the jury, as indicated by the above
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cases. The jury v/as thus presented with sufficient evidence from

v/hich it could conclude that the defendant intended to corruit rape.

In such ?. case 've "•'"'1"' not c;iih'=: hi tnt.p nirr view of the evidence for

that determined by the trier of fact. Defendant v/as proven guilty

of attempt rape beyond a reasonable doubt.

The second contention of the defendant is that the opening

statement pertaining to the open heart surgery of the child in bed

with the conplaining witness, v/hich evidence v/as not offered,

constituted reversible error. At the conclusion of the State's case

the court specifically instructed the jury to disregard the opening

statement of the State's Attorney v/herein he stated, "the son lying

in bed v/ith her v/as recovering from open heart surgery," since there

v/as no evidence of that fact. In viov/ of this caationar3/ instruction,

and in vievvf of the overwhelming evidence of guilt of the defendant,

Y/e find no error in this regard.

The last contention of the defendant pei"tains to the

instruction tendered by him as mentioned above for v/hich we find no

authority as the same is not found in I.?. I. and the instruction,

as it stands, is patently in error. ...

For the reasons stated above, the judgment of the trial

court is affirmed. - .

•'

AFFIR3,2D. <'^-
-

. .- ,- ..:•-. '

.

..•"•

SEIDENFLLD, ?.J. and HALLSTT, J. CONCUR. '

; •
.

-«««?fSS3r--: '- -: - —Tgj'KRJBF'--
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UtITTED STATES OF /uMERICr.

State of Illinois )

Appellate Court ) s<

Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of Decerrijer, in the year of our Lord

one thousand nine hundred and seventy-four, v/ithin and for

the Second District of Illinois:

FIRST DIVISION

Present — Honorable GLENN K. SSIDENFELD, Presiding Justice

Honorable VJILLIAi-l L. GUILD, Justice

•" Honorable ALBERT E. HALLETT , Justice

"
^.^'y'^:

^ LOREN J. STROTZ, Clerk

;,,..:;•,; •' WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterv/ards, to vrit:

Or. June 9, 1975 the Opinion of the Court v;as filed

in the Clerk's office of said Court, in the v;ords and figures

following, viz:
- —

^

I
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No. 7 4-4 4

IN THE

APPELLATE COURT OF ILLINOIS

SECOND J'"'DICIi^L DIS'T^fTrT'

FIRST DIVISION

JUN 9 - 1975

-'Ppeiiats Court 2nd District

.9? ?
-

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V. ' '

DONALD E. FANN, '.
^

Defendant-Appellant.

APPEAL FROM THE
CIRCUIT COURT OF
THE FIFTEENTH
JUDICIAL CIRCUIT,
OGLE COUNTY,
ILLINOIS.

Mr. JUSTICE IL^LLETT delivered the opinion of the court:

Following a jury trial, the defendant, Donald E. Fann,

v^as convicted of operating a motor vehicle while under the influ-

ence of intoxicating liquor (111. Rev. Stat. 1971^ ch . 95 1/2,

par. 11-501), illegal transportation of liquor (111. Rev. Stat.

1971, ch. 95 1/2, par. 11-502), and improper lane usage (111.

Rev. Stat. 1971, ch. 95 1/2, par. 11-709). The jury found him

not guilty of exceeding the speed limit. On appeal, the defend-

ant contends 1) that the State did not properly answer his dis-

covery motion; 2) that the trial court improperly admitted into

evidence an open, partially filled beer can found in the passen-

ger area of the vehicle driven by the defendant; 3) that the trial

court erroneously instructed the jury by failing to give three

instructions tendered by the defendant; 4) that the braathalizer

was not proven to be an infallible instrument; 5) that the State's

closing argument was improper; and 6) that the defendant v/as not

proven guilty beyond a reasonable doubt.

Having considered these issues, we affirm the judgment

of the circuit court. .

•

.

'

.

At the trial. Officer Jess Suter of the Ogle County

f

-1-
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Sheriff's Police testified that on May 23, 1973, at approximately

8:00 p.m., a motorist reported that in his opinion the driver of

the truck preceding him v/as intoxicated. Officer Suter followed

the described truck and observed that the vehicle crossed the

whiLe (right-hand) line, ran off of the road, crossed the center

or yellow line tV7o or three times, and v/as traveling at eighty

miles an hour, according to the speedometer in Suter 's squad

car. He stated that these observations were made in follov/ing

the truck for a distance of three-quarters to one and one-half

miles. He then turned on the squad car's "Mars" light, and

imraediately a can containing a liquid '.;as thrown from the truck.

The driver of the truck did not stop his vehicle, but continued

for another three-quarters of a m.ile, v/here he turned into the

entictuce driveway of an auto auction and stepped the vehicle.

There were two passengers in the cab of the truck, which was

driven by the defendant. '
.

'
•

'

'

In response to Officer Suter 's request for the defend-

ant's driver's license, the defendant attempted to take the

license out of his v/allet. According to Officer Suter, the . •.

defendant fumbled and had difficulty in producing the license.

When asked to accompany Officer Suter to the squad car, which

was parked behind the truck, the defendant sturn±>led, held on

to the truck, and was described as very unsteady on his feet.

Officer Suter testified that the defendant's breath smelled of

liquor. In the opinion of the witness, the defendant v/as in-

toxicated. '

Officer Suter testified that he observed a liquid

that looked and smelled like beer on the floor of the passenger

compartm.ent of the truck. Between one of the passenger's feet

an. opened paper bacj containing on^ amooRned can of b^err.T-ra c: :ri Ti

^;j;
'
- e.iiywit»jH"

.

.

ii

^^g^
iMa^ i^Hf i

^

i^ ^.

^
li,*

.
i^h; ^^
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and one opened, partially eraptied can of beer. The officer testi-

fied that the upper portion or the cans were m piaxn view. xhe

opened can of beer v/as admitted into evidence over the objection

of defense counsel, who argued that the opened can of beer v/as

not admissible since it v;as in the possession of a passenqer, and

not in the possession of the defendant-driver.

After informing the defendant that he v;as under arrest

for operating a motor vehicle v;hile under the influence of intox-

icating liquor, speeding, im.proper lane usage, and the illegal

transportation of liquor, and of his in custodial rights, the

defendant and the tv/o passengers viere taken to the Ogle County

Sheriff's Office. The defendant was again inform.ed of his in

custodial rights and of his right to submit to a breathalizer

test. At this point, a video tape was taken of the defendant

as he performed various balancing tests. The defendant consented

in ^rriting to submit to a breathalizer test, and the test was

administered.

On cross-examination, Suter testified that he did not

operate the truck to determine its condition. In addition, the

v/itness testified that the defendant had stated that he had sore

feet. Officer Suter stated on cross-exam.ination that he had no

knowledge of the defendant's release from custody because he had

placed the defendant in the custody of the jailer in accordance

with police procedures.

On redirect examination. Officer Suter testified that

the road v-'as in good condition, that the pavement was dry and

that there v/as no defect in the pavemient v/hich caused the defend-

aniz po drrve "cxte venj-cxt:; cn^ioss Ciie cen\-cr j_me or orr "cnc ron-j..

Jaiaes McCaslin testified that he was driving behind

the defendant and that the defendant's vehicle crossed the

"<5?f»e^':7?'^^,'^^r?!:;V^^^-^-<?-r-_-.^
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center line more thjin ten times, causing approaching vehicles

to leave tne roact. He tlaggeci down the squad, car and mrormea

Officer Suter of his observations.

The testiraony of Officer Suter v/as corroborated by

Officer Fred Rollins, v;ho was Suter 's partner. Pie testified

that the vehicle driven by the defendant crossed the center

line and white lines and exceeded the speed limit during their

pursuit. .
' '.

: • .

Trooper Kenneth Clark, a licensed breathalizer oper-

ator ^ had administered the test to the defendant. He explained

the operational check list used in administering the breathalizer

test and stated that he had followed this procedure in adminis-

tering the test to the defendant. He testified that the results

of the test taken by the defendant were .12 and .10. A copy of

the test record card and the log book v/ere introduced as evidence.

.
.- In addition, Eric Jackson, v/ho had been an inspector

for the Illinois State Police breath analysis unit from February,

1973, to September, 1973, testified that he had been responsible

for inspecting the instrument used in this case. He explained -

the process for checking the breathalizer equipm.ent and explained

that the results of the inspections were entered in the log book

assigned to the machine. He testified that the machine was

functioning properly at the time the test was administered to the

defendant. '
'

"

James Cratty, the next v/itness presented on behalf of

the State, testified that he was the custodian of video tapes

and that the video tape taken of the defendant had been in his

cusrody. At this -cime , the video recording was tihuvvn in cOujlL.

After the film was shown, Cratty testified that the film had

not been altered in any manner.

-4-
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The defendant testified on his own behalf that on May

23, 1973, he drove a truck from Aurora to the auto auction v;here

he intended to sell the vehicle. He stated that he had been

hospitalized for an internal disorder, that he had been released

from the hospital several v/eeks before the incident, and that

at the time of the arrest, he had been taking four to six Darvon

tablets a day. A year and a half or tv/o years before the incident,

surgery had been performed on his foot to remove a crushed bone.

On direct examination, the defendant testified that he had con-

sumed "a couple of beers" during the hours preceding his drive

from Aurora to the auto auction. According to the defendant,

he had difficulty steering the truck because the tie rods v;ere

loose. He asserted, on direct examination, that the alcoholic

beverages he had consum.ed before undertaking his journey did

not 3.ffect his driving ability. The defendant stated that the

vehicle he v/as driving crossed the white line and the center

line several times, but he asserted that this was due to the

s^cor condition of the truck. In addition the defendant test"* —

fied that the speedometer on the truck was nonfunctional. Hov/-

ever;. he asserted that the truck was not capable of exceeding

55 or 6 miles per hour.

On cross-examination, the defendant admitted that he

put a six-pack of beer in the cab of the truck before beginning

the journey. He could not recall the hospital v/here he had been

treated for the internal disorder. Nor could he recall the name

of the physician who had treated him for this ailment and who •

had prescribed the Darvon.

.

Robert E, Smith, one of the defendant's passengers,

testified that he v/as drinking beer in the vehicle during the

journey, but he asserted that the defendant did not drink -while
7

driving the vehicle. However, th.e witness answered affirmatively

-5-
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the defense counsel's question, "To you it's just one big blur,

xs tnat right?" SmlLu also testified that he had driven the

truck previously, and that in his opinion it was in poor condition.

The defendant's other passenger, Franklin Slaten, testi-

fied that he had been drinking liquor heavily on that day. In

his opinion, the defendant was less intoxicated than he v/-as . He

stated that he knew nothing about the mechanical condition of the

truck, but he noticed that the steering mechanism v/as in poor

condition. On cross-examination, he testified that during the

ride he and the other passenger had consumed the six pack of beer.

The jury found the defendant guilty of operating a motor

vehicle v;hile under the influence of intoxicating liquor, illegal

transportation of liquor, and improper lane usage, and found the

defendant not guilty of exceeding the speed limit. After a hear-

ign in aggravation and mitigation, the defendant v/as fined an

aggregate of $325 plus costs. '

'
' -

On appeal, the defendant contends that the State did not

adequately answer his discovery motion in that the State's answer

to the m.otion denied knowledge of any admissions made by the

defendant. The defendant asserts in his brief that the State

introduced admissions of the defendant. However, the defendant

fails to indicate in any manner the alleged adm.issions of the

defendant which were allegedly introduced by the State at trial.

We have thoroughly searched the record on review and have found

the record devoid of any admissions of the defendant which v;ere

introduced by the State. This contention of the defendant is

w-holly unsubstantiated by the record. Moreover, we note that

the Oiily admissions of the defendant revealed i ri i-he record were

made during defense counsel's direct examination of the defendant.

I
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The second issue presented by the defendant is v;hether

''"ho coen o5.z"ti?. ii*^''"e!nocied CEin ox t'^er x-THS^r^H t^t^q 'fr^M^nri -i r> -hhi^*

cab of the truck driven by the defendant, was properly admitted

as evidence. First, v/e note that there v;as no motion to suppress

this physical evidence, which was found in plain view. Moreover,

the State established a proper foundation for the admission of

this evidence through Officer Suter ' s testimony shewing a con-

tinuous chain of custody. (See People v. Brown (1972), 3 111.

App. 3d 879, 881, 279 N. E. 2d 3S2 and People v. Banks (1974),

17 111. App. 3d 512, 514, 303 N. E. 2d 247.) Thus, the defendant's

sole basis for this issue on appeal is that the can was not shown

to have been in the possession of the defendant.

The defendant was charged v/ith having violated 111. Rev.

Stat. 1971, ch. 95 1/2, par. 11-502 in that ha transported alco-

holic liquor v/ith the seal broken within the passenger area of a

motor vehicle. The defendant v^as not charged I'/ith violating this

statute by possession of alcoholic liquor, as a passenger in the

vehicle. (See People v. Millis (1989), 116 111. App. 2d 233, 252

N. E. 2d 395.) Possession of liquor with the seal broken is not

a necessary element in establishing that the driver of a vehicle

transported alcoholic liquor in violation of the statute. In the

case at jjar , it was not necessary to esuaoxXSn possession Oj- w.he

opened can of beer found in the passenger area of the truck driven

by the defendant. Consequently, v/e conclude that the evidence was

adiTiissible

.

Next, the defendant argues that the trial court e.rred

in refusina to qrai-it three of the defendant's tendered instruc-

tionr, . The first instruction v;hich defendant asserts was erron-

eously refused by the court (Defendant's Instruction #2) states

that the defendant is presumed innocent, that the State has the

burden of proving the defendant guilty beyond a

-7-
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and that the defendant is not required to prove his innocence.

This instruction ot the defendant is Illinois Pattern Instruction

(Crirainal) Mo. 2.03. This identical instruction, Illinois Pat-

tern Instruction (Crirainal) No. 2.03, had already been tendered

by the State (People's Instruction #9) and had been given v/ith-

out objection.

The second instruction v/hich the defendant complains

was erroneously refused by the court (Defendant's Instruction #5)

is identical to Defendant's Instruction #2. Hence, both of these

tendered instructions duplicate People's Instruction =9.

ing the jury. "A court is under no obligation to give mora than

one instruction on the same subject matter and if an instruction

is civen which covers the subject as veil as the op.e refused -

it is not error to reject the latter." ( People v. Robinson

(1973), 14 111. App. 3d 135, 140, 302 N. E. 2d 223.) In the case

at bar, the court was not required to give three separate, but

identical instructions, all Illinois Pattern Instruction (Criminal)

2.03. '

'

' .•:...•.;'

The third instruction which the defendant argues was

erroneously rejected by the court (Defendant's Instruction #3)

stated:

"The court instructs the jury that .. •

the defendant is a competent wit-
ness in his own behalf, and you have
no right to discredit his testimony
from caprice, nor merely because he • '

is the defendant. You are to treat
him the same as any other v/itness,
and subject him to the same tests,
and only the same tests , as are
legally applied to other witnesseo',
and while you have the right to take
into consideration the interest he m.ay

have in the result of the case, you
also have the right, and it is your
duty, to take into consider?.tion the
fact, in such is the fact, -hat he has
been corroborated by other credible
evidence .

"

-;™<«»jio=5i5t.-7S^Tc?w^»^^ ^^,'^y^*^yS9<9^'>'
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Illinois Pattern Instruction (Criir.inal) 1.02, v/hich instructs

bility, that they may take into account a witness' ability and

opportunity to observe, his memory, his manner v/hile testifying,

any interest, bias or prejudice of the v;itness, the reasonableness

of his testimony, and that they should judge the testimony of any

other witness, had already been tendered by the State and given

without objection by the court.

It is well established that an instruction v/hich unnec-

essarily singles out the testimony of an individual witness and

places undue prominence upon his credibility is objectionable

and properly refused. People v. Robinson (1958), 14 111. 2d 325,

336, 337, 153 N. E. 2d 65: People v. Werhollick (1953), 101 111.

App. 2d 353, 243 N. E, 2d 345, rev'd on other grounds (1970),

45 111. 2d 459, 259 N. E. 2d 255.

Moreover, the jury was instructed under Illinois Pattern

Instruction (Criminal) 1.02, tendered by the State and given with-

out objection, that the testimony of the defendant should be con-

sidered by them in the same manner as the testim.ony of any other

witness. This instruction adequately covered the subject. Further-

more, under Illinois Supreme Court Rule 451 (111. Rev. Stat. 1973,

ch . IIOA, par. 451), when an Illinois Pattern Instruction adequately

states the law, the I.P.I, instruction shall be used. See People

v. Robinson (1973), 14 111. App. 3d 135, 140, 302 N. E, 2d 228.

The defendant contends that a proper foundation had

not been established for the breathaliser test results because the

equipm.ent v;as not proven to be in perfect condition. The record

re^'e=^ls that a licep=;ed breathe! i zer- operator orooerly administered

the test to the defendant. In addition, the inspector of that

f

-9-
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specific instrument testified that the equipment v/as inspected

regularly and v;as functioning properly. There v/as no evidence

that the machine v/as defective. Tdoreover, the breathalizer test

results v/ere admitted into evidence without objection by defense

count;el . Consequently, v/e conclude that this argument by the

defendant on appeal is not substantiated by the record.

Next, the defendant asserts that the State improperly-

comiuented upon the credibility of the police officers during

final argument. Hov/ever , defense counsel, Mr, Halfer, has

failed to include in the recox'd or in his brief the Gora.ments

which allegedly v/ere made by the State's Attorney. Consequently,

this court cannot rule upon the merits of this contention. How-

ever, we note that as a general rule, it is proper to com-ment

vpon the credibility of one's own witnesses in final argumentation.

(People v. Hurley (1973), 10 111. App. 3d 74, 293 N. E. 2d 341.)

Indeed, the credibility of one's own witnesses is a proper sub-

ject for final argument. In addition, there is no indication ,

in the case at bar, that the State discredited the credibility '. '

of the defense witnesses. We conclude that there is nothing

in the record indicating that the closing argument of the pro-

secutor was improper, .
. .

'

-As a final issue, defense counsel argues that the finding

of not guilty on the speeding charge indicates a reasonable doubt

as to the three other charges for which the defendant v/as con-

victed. Defense counsel has failed to dem.onstrate the relation-

ship between exceeding the speed limit and the charges of operat-

ing a motor vehicle v/hile under the influence of intoxicating

liquor, im.prooer lane usage, and illegal transportation of liuuoc .

Certainly, the jury could have found that the State had not proven

bevond a reasonable doubt that the defendant had exceeded,' the speed

-10-
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limit, ai-id at the same time found that the State had established

the three other violations beyond a reasonable doubt. There is

no inconsistency in the verdicts. Moreover, the evidence upon

v/hich the defendant was convicted is overwhelming. We therefore

affirm the judgment. . .

AFFIRi'IED.

SEIDENFELD, P.J., and GUILD, J., concur. .

'

'

<

- -^y
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UNITED STATES OF AiMERICA

State of Illinois
Appellate Court
Second District

ss

At a session of the Appellate Court, begun and held

at Elqin, on the 2nd day of DeceirODer, in the year of our Lord

one thousand nine hundred and seventy-four, within and for

the Second District of Illinois: ..

Present —

SECOND DIVI SION . .

Honorable L. L. RECHENMACHER, Presiding Justice

Honorable WALTER DIXON, Justice

Honorable TH0?'1AS J. MORAN , Justice ". '.
.

LORSN J. STROTZ, Clerk
,

.
:.

.:• WILLIAI'I A. KLUSAK, Sheriff , / . .
-

BE IT REMEMBERED, that afterwards, to wit:

O^ June 12, 1975 the Opinion of the Court v/as filed

.-, ^. i_ ,--, -i-l^cn x.rry-rr'.'^ ^ p d floure;
in the Clerk's office or saia >-uuj.u, -x. ^..^ --^

following, viz: •
; ...
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No. 74 63

LORHM J. STaOTL C!u;k

App3lbt2 Cou;l, 2?.i Dii'crict

Abstract

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

- SECOND DIVISION

ERA HENSON,

Plaintiff-Appellant,

V.

FIRST NATIONAL BANK OF ELGIN,
as Administrator, and HARRY
DANIELSON, as Trustee of the
ESTATE, OF CLAIRE WILLIA.MS,

Defendants-Appellees.

Appeal from the Circuit
). Court of Kane County, Illinois

MR. PRESIDING JUSTICE RECHENMACHER delivered the opinion of the court:

'j/. Plaintiff appeals from judgment on directed verdict for

the defendants at the close of plaintiff's case. The sole issue

presented is whether the trial court erred in so doing.

^ '"'--' The amended complaint alleged in substance that on .. ., _.... .

January 27, 1970, plaintiff, in the company of an escort, vrent to --

the roller skating rink operated by defendants' decedent, where they

paid the required entrance fees and rented skates. After skating

there for almost forty-five minutes the rear wheels came off her

escort's skate (which, because of the negligence of defendants' de-

cedent, were in faulty condition), without provocation on the escort's

part or that of plaintiff, causing him to fall on top of her, and causin'

her to fall to the floor, resulting in plaintiff's severe and per-

manent injuries, medical and hospital bills, pain, a r)^ suffering, and

loss of wages. The complaint further alleged that plaintitt was in

the exercise of ordinary care for her ov/n safety and was not guilty of

contributory negligence.
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At the jury trial plaintiff presented three v/itnessas:

Doctor Milton VJohl, vmo examined plaintiff in the emergency room

at Sherman Hospital on January 28, 1970; Teresa Troccoli, a sixteen-

year old friend of the plaintiff's daughter; and Sherry Henson,

plaintiff's sixteen-year, old daughter. .

--.
, ...

Dr. Wohl testified that v/hen he examined her at the

hospital emergency room on January 28, 1970, plaintiff complained of

pain in both wrists v;hich had "a good deal of sv/elling" . He ordered

X-rays taken. He diagnosed a fracture of the right radius, v/hich

he defined as the outer of two bones of the forearm, which v/as broken

just above the wrist. Dr. wohl applied a plaster splint on that arm

from the palm to just below the elbow, and a pressure dressing to

relieve the swelling. He also ordered medication for the pain and

kept her in the hospital lor five days because of the pain. She

also "had some other v7ork [done by her ov/n physician] for which she

v/as already on the ^N/aiting list" at the hospital because of other

ailments. The last time he examined her was on April 7, 1970, when the

fracture was healed and he then told her she could return to work.. ..

.

on April 22nd. On cross-examination Dr. Wohl acknowledged that an

X-ray report which he received on March 12, 197 0, shov/ed that the

fracture was "considered healed in good position and alignment" and

the "radiocarpal angle is normal". ' '

,

'

: r'
^-- -:--- ...

Teresa testified that at the time of the occurrence she

was in the ninth grade. She, Sherry, and plaintiff's two boys, Dave

and Mike, accom.panied plaintiff and her escort, Charles Simco, to the

roller- rink. Charles paid for the rental of her skates and her ad-

mission as well as Mrs. Kenson's. (On cross-examination she stated'
- --ji

she did not see Charles pay.) After the plaintiff and Charles v.-ere

skating for thirty or forty-five minutes she heard a crash, looked

and then saw Charles "on his back" on the floor and plaintiff "on

'^ SV^ fa^^jT-"?J-'s>'

' yy'*^y» y^'g^atiyy »S^8iyv *'>mv .rypervp^p »»k^ • ^»?*<fc'*^>^'«a>—^iwmje i.
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no testimony to support that statement. Moreover, there v/as no

testxmony eirher oy ur . v;ohl or by Teresa or 5'nei.x. y, <jciut,ully

connecting plaintiff's injuries to the fall at the rink. Indeed,

none of the witnesses testified as to plaintiff's plysical con-

dition before that occurrence. In ruling on defendants' motion

the trial court properly commented on the "entire absence of causal

connection between the condition of ill being of the plaintiff and the

incident out of v/hich this cause of action arose". The jury would

have had to speculate and conjecture on this element. --^

There is no question but that the plaintiff was suffering

from an injury to her V7rist but no testimony v/as offered in this

case from which it could properly be inferred that it resulted from

the fall at the rink. For aught v/e knov; from this record it could

have resulted from some incident occurring prior or subsequent to

the fall at the rink.

We refrain, therefore, from considering v/hether the record

is sufficient to show negligence on the part of defendants' decedent

or the lack of contributory negligence on the part of plaintiff.

Likewise, we merely note in passing that no evidence v/as adduced in

the case at bar as to plaintiff's medical and hospital bills or

her lost wages and earnings.
-,-....

In Manion v. Brant Oil Co ., 85 111. App . 2d 129, 156,

the court stated that "causal connection between the injury sustained

must not be contingent, speculative or merely possible, but * * *

there m^ust be such degree of probability as to amount to a reasonable

certainity that such causal connection exists." The case at bar does

not meet the standard enunciated in the Manion case.

"~\ Tn FeurJLjk -y-^—Peuria S Eastern—f^rf^v Co ^/ - 37-- Il-l, . ^d 4^4^ -

510, the Suprem.e Court said: " [V] erdicts ought to be directed * * *

onlv in those cases in which all of the evidence, when viewQ'd in its

aspect most favorable to the opponent, so overv7helmingly favors movanc

that no contrary verdict based on that evidence could ever stand."

T=7^'^*Tm.fl^-tW ri -> -
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See also People v. RoGOchacki, 41 111. 2d 433, 490 and Coleman v.

111. Central P. .P.. Co., 59 ti i . 9,- t i . i p,

.

In Jensen v. Elgin, loliet and Eastern P.y. Co ., 15 111.

App. 2d 559, 560m, the court said: .
.

.

"On failure to prove a causal connection betv/een
the accident and the elements of damage sought
to be charged to the accident, no recovery can be
had."

For the foregoing reasons the judgment of the trial court

is affirmed.

Judgment affirmed. . .

THONta^s J. MORAN and DIXON, JJ . , concur.

^
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STATE O? ILLINOIS

...... ...APPELLATE COURT

AT AN APPELLATE COURT, for the Fourth Judicial District of the

State of Illinois, sitting at Springfield:

PRESENT

HONORABLE LELAilD SI^-KPIS / Presiding Judge
' /

'

H0M0RA3LS HAROLD F. TR-^PP

,

Judge " " "

HONORABLE JA'-SS C. CPJl^/SN., J^irig^

Attest: ROBERT L. CONN. Clerk.

BE IT REMEMBERED, that to-wit: On the _____J:2th ^ay

nf
. .

J^^e
.

K. D. 19_I5_, there was filed in the office of

the Cleri of the Court an opinion of said Court, in words and figures

following: :

'

^
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STATE OF ILLINOIS

» APPELLATE CUUUT

FOURTH DISTRICT

General No. 12738 ' ' Agenda N.o. 75-158

THE PEOPLE OF THE STATE OF ILLINOIS, )

- Plaintiff-Appellee, .

'

.

'

)

. ) Appeal from
• ; :

/ ) Circuit Court

RICHARD BOHM & MARVIN BOHM, '

) Macon County

Defendants-Appellants. ) '.
'

'

V.

"STICE CRA\^N delivered the opinion of the court:

The defendants were charged with the offense of theft of

property having a value in excess of $150, After plea negotiations,

_

an initial plea of not guilty was withdrawn and a plea of guilty

was entered. Sentence of not less than 1 nor more than 10 years'

was imposed. The' defendants appeal. '
' " '

'

.
'

•

The State appellate defender has filed a motion for leave

to withdraw as counsel for the defendants-appellants on appeal and

in connection with chat motion to withdraw have filed a brief

in accordance with Anders v. Cali^fornia, 386 U.S. 738, 87 S.Ct.

1395, 18 L.Ed. 2d 493, in which it is concluded that there is no

meritorious issue for review and that any request for review would^

be frivolous.

j^^^/Tje;^?ygpr::^fBfya^^pgJ»ggy:g»?'«gg^^^





,
Pursuant to the mandate of Anders , the State appellate

defender discussed the possible justiciable issues and in each

instance has concluded that the same are without merit under established

law and cases. Pursuant to the duty imposed upon us, v;e have
*

examined the record on appeal and agree. The motion to v/ithdrav;

was contixiued; the defendants were given leave to file additional

points and authorities; none have been filed.

The record in this case indicates a valid indictment,

the taking of a plea of guilty after thorough and complete compli-

ance with the requirements of Supreme Court Rule 402 (111 .Rev. Stat.

1973, ch. IIOA, 1[ 4 02) , and the imposition of sentence after review

of a presencence report. The sentence imposed is nc C^i-'-«dr\OC^ 1 T'Ci

The judgment of the convictions and sentences accordingly are

affirnied. The motion to withdraw is allowed.

JUDGMENT AFFIRIuED. '

>

SIMKIN3; P.J., and TRAPP, J., concur.

_•?-

I
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STATE O? ILLINOIS

APPELLATE COURT

AT AN APPELLATE COURT, for the Fourth Judicial District ol tha

Stats of Illinois, sitting at Springfisld: .
'

PRESENT

HONOK^BLE J AY J. ALLOY,

HONORABLE ALLAII L. STOUDER,

HONOK^BLE RICI-L^D STENGEL

Attest: ROBERT L. CONN, Clerk.

-Presiding Judge

-Judge

_Judga

_Gav

OL.

BE IT REMEMBERED, that to-wit: On the ____12ia____

^ ^"^ _. A. D. 19. I ^
. ., there was filed in the office of

the Clerk of the Court an opinion of said Court, in words and figures

follo-'(Vlng: -

• .
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STATE 01'' ILLINOIS

APPELLATE COUI^T

i-'OUKTH DISTRICT

General No. 12^30

THE PEOPLE OP THE STATE OF ILLINOIS^
ex rel Richard K» Spear^

Petitioner-Appellant

vs .

ALLYN SIELAFF, Director, Illinois
Department of Corrections

,

Respondent-Appellee

Agenda No. 75-15^

Appeal from
Circuit Court
Champaign County
72-X-I233

PER CURIAM •

'"" " .......
. - ,.

This appeal is from the dismissal of defendant's petition

for v/rit of habeas corpus. Spear v/as originally indicted for:

the manufacture of m.ore than five hundred grams of a substance

containing cannabis. After a trial by jury the defendant v^as

found guilty and sentenced tvra to six years. Notice of appeal

was filed on February 22, 1973 and on September 6, 1973j Spear

filed a petition for a writ of habeas corpus. The State m.oved to

dism.iss the petition on the grounds that the circuit court lacked

jurisdiction because notice of appeal from the conviction had

been filed contending that the decision of the circuit court at

the time of sentencing" v/as res "'udica.ta and barred further litiga-

tion of the same issue. The motion was allowed and the petition

for writ of habeas corpus vras dismissed.

On Feb. 11, I973 the office of the State Defender moved





to vfithdraw as counsel for Richard Spear ^ petitioner-appellant

vfith timely notice being served on appellant, for the reason that

there is no justiciable issue for review and that any request for

fiu^ther reviev^ vrould be frivolous.

In support of this motion the Appellate Defender states

:

1. The only issue of substance presented oy the petitioner-

appellant in the above captioned cause also v/as presented oy the

petitioner in his direct appeal from his conviction o-nd sentence.

(See the opinion of this court in People v. Richard K. Spear ,

24 111. App. 3d Sl3, 321 N.E. 2d 705.)

2. vrnere a reviewing court has notice of facts v/hich shov/

that only moot questions or mere abstract proposition of lav/ are

involved, or where substantial questions involved in the court

belov/ no longer exist, it is proper to dismiss the appeal. People

V. Redlic h, -4-02 111, 2V0, 53 N.E. 2a 736 (19^9)3 People v. Da.ws on ,

'

5 111. App. 3d 975> 234 N.E. 2d 391 (1st Dist., 1972).

For the reasons stated and in accordance with the precedent

of Anders ' v. Cal ifornia , 3S6 U.S. 738 (19o7) the action of the

Circuit Court of Champaign County in this cause is affirmiea, and

the Motion of the State Appellate Defender to vrithdrav; as counsel

for defendant Richard K. Spear is allov/ed. •

Judgment affirmed and Withdrav/al Motion allovfed.

_o_

^ i'fV*?^'^?—i*?*-7t.:-

m-
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STATE OF ILLINOIS

APPELLATE COURT

AT AN APPELLATE COURT, for the Fourth Judicial District o\ ths

State oi Illinois, sitting at Springfield:

; PRESENT

HONORABLE LELANDSIMI.:iNS, Presiding Judge

HONORABLE JA?.ES C. CRAVEN, Judge

HONORABLE FREDERICK S. GREEN,
-Judge

Attest: ROBERT L. CONN, Clerk.

BE IT REMEMBERED, that to-wit: On Lhe____l£th day

of .

J^^-S
.

A. D. 19-I.1_, there was filed in the office of

the Clerk of the Court an opinion ox said Court, in words and figures

following: '
' ' ^

^f^i^y;g^gPt'^^ffl^'3g^5;^g'5^^;gi^E^j^i'^ggqgg«;!^?^?rga^ '_





STATE UK iLLinOiS

APPELLATE COURT

i^'OUKTH UiiJTRiCT

General No, 12780

WILLIAM J. KLOCKENKEMPER,
d/b/a BATCHTOWN MOTOR COMPAMY

,

Plaint iff-Appellant

CALHOUN COMMUNITY UNIT DISTRICT
#^0, and JAMES A. RINGHAUSEN

,

Defendants -Appellees

Agenda No. 73-137

Appeal fron
circuit Court .

Calhoun County
No. 73-LM-4

Mr. JUSTICE GREEN delivered the opinion of the court: .

Plaintiff
J
Willian J. Klockenkemper , d/b/a 3atchtcv.-n Motor

Co.Tipany, brought action in the Circuit Court of Calhoun Counby

against defendants Calhoun Coi?.munity Unit District #40, and

James A. Ringhausen seeking to recover the purchase price on an

alleged conditional sales contract. The court hearing the case

without a jury found that no meeting of the minds, sufficient to

form a contract, occurred between the parties and entered Judg-

ment on its finding for the defendants. Upon appeal v;e affirm.,

A document purporting to be a contract for the sale of an

automobile by plaintiff to defendant Calhoun Comjnunity Unit

District .v^O, a school district, for "the sum of $^638.02 v/as

admitted into evidence. It v/as siegned on behalf of the claim.ed

purchaser by defendant Ringhausen, its superintendent, 3y the

pleadings both parties allege, however, that this document did

not contain the coriplete agreement of the parties. Under these

circum.stances
,
parol evidence may be considered to determine



I



the understanding of the parties (see Cleary, Handbook of

Illinois Evidence, 2d Ed. 258 et . sen

.

) .

All parties agree that the car was to be lent to the

school district. Plaintiff's evidence tended to prove that an

oral agreement was made between defendant Ringhausen and hln

that the car v/ould be used exclusively for driver training;

that if it v/as used otherwise defendant district would purchase

it; and that the purported contract was executed to be effective

only if the latter occurred. Defendant denied any such conver-

sation or agreement and said that he got the car after request-

ing a loaned vehicle for general use for the district. He said

that he signed the contract, because plaintiff requested it to

use' to obtain from Chrysler Corp. certain reimbursement available

to dealers v;ho furnished cars for schools.

After the car v/as in defendants* possession for about 6 v/eeks,

and while being used by a district teacher to attend a professional

meeting, it v/as badly damaged in a collision. The insurance

company having' the collision coverage on the car elected to repair

it. After such repair was attempted the car was returned to

plaintiff. His evidence indicated that it was greatly diminished

in value. He then demanded payment on the contract and defendants

refused. '

•

' ' •

•
' _.'

Under the conflicting and confusing evidence, and under the

issues formed by the pleadings, the ruling of the trial judge

that no meeting of niinds occurred is not contrary to the manifest

Vi'eight of the evidence. Since v,'e find no ^ error of law to have

occurred and deem that a more extended opinion would have no

- 2 -



j



I
precedential value v;e affirm v/lthout further discussion of

the evidence, pursuant to Supreme Court Rule 23 (111 . Rev .Stat

.

1973:. ch. 110 A, par. 23). Accordingly the judgment is affirmed,

AFFIRMED.

SIMKINS, P.J., and CRAVEN, J., concur.

J -

1g»ffVra^ir^i^:> ^cK-Ky-^rV- >'-n::-~-,'-
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UNITED STATES OF AMERICA

State of Illinois ) ..

App3llate Court ) ss:
Second District )

At a session of the Appellate Courts begun and held

at Eiqin, on the 2nd day of December, in the year of our Lord

one, thousand nine hundred and seventy-four, v/ithin and for

the Second District of Illinois:

SECOND DIVISION •
;

Present — Honorable L. L. RECHENM'\CHER, Presiding Justice

Honorable WALTER DIXON, Justice • .

Honorable THOZ-y\S J. MORAN, Justice '

_.•; - 'V

LOPvEN J. STROTZ, Clerk -,. .',
.

WILLIA-M A. KLUSAK, Sheriff '
,

•

'

BE IT REMEMBERED, that afterwards, to v/it:

On May 22, 1975 the Opinion of the Court v;as filed

in the Clerk's office of said Court, in the vords and figures

follov/ing, viz:

f

'"':^5^^S!ISS5WJsssesa»(-j -.
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i.iMf 2 3 19/5

LOPvEN J. SUOit CkA
Appstiate Court, 2nd DisLrici

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V. . .

HENRY COLEMAN,

Defendant-Aopellant

.

Appeal from the Circuit Court
for the 19th Judicial Circuit,
Lake County, Illinois.

MR. PRESIDING JUSTICE P^CHENMACHER delivered the opinion of the court:

The d.efendant nlead^d guilty to the charge of aggravated

battery and was sentenced to a penitentiary term of not less than

18 months nor m.ore than 5 years. •
_

He appeals on the grounds that: (1) he ^^;as not adequately

admonished under Suprem.e Court Rule 402(a)(1) as to the nature of the

charge, there was no determination as required under Supreme Court

Rule 402(g) that there was a factual basis for the plea, and (2)

that the trial court abused its discretion in denying the defendant's

mLOtion to withdraw his previous plea of guilty and enter a plea of

not guilty. .
' ' •

The defendant was an inmate of the County Jail v/hen an in-

cident occurred wherein another inmate was assaulted- The defendant.

along with several other inmates, was indicted for deviate sexual

- --^
assault and aggravated battery.

Th.e defendant first pleaded not guilty but laLe^ enLered

a plea of guilty to one count of the indictment—aggravated battery--

with the understandina that all other charges would be dropped and
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that he v/ould receive a sentence of not less than 18 months

nor more than 5 years in the penitentiary.

The record shows that at the hearing on the guilty plea

the court took pains to satisfy himself that the defendant under-

stood the negotiated plea he was entering and v/as in agreement

with its terms; that he understood and knowingly v/aived his right

to trial by jury and confrontation of his accusers; that he under-

stood the maximum and minimum sentences for aggravated battery and

that he had not been threatened or coerced to plead guilty. The

court then allov/ed the Assistant State's Attorney to put certain

questions to the defendant for the purpose of establishing the facts

as to the assault, advising however that in the event the negotiated

plea was not accepted the ansv/ers would not be used against him.

The defendant's answers established that he hdd indeed assaulted

the victim, by striking him "six or seven times" although he denied

the sexual assault. The victim had made a statement as to what hap-

pened in the jail. The judge,- following the defendant's ansv/ers to

the State's Attorney's questions regarding the incident, then asked

the State's Attorney to hand him the victim's statement to read.

After reading the statement to himself, without coirjnent, the court

resumed the hearing and announced that he v/ould now entertain the

negotiated plea. The defendant then moved, by his attorney, to v/ith-

draw his previous plea of not guilty and enter a plea of guilty to

the charge of aggravated battery. The court inquired of the defendant

if he understood that he v/as entering a plea of guilty to the charge

of aggravated battery and the defendant replied, "Yes, I understand".

The court again inquired if he agreed to that and the defendant

ansv/ered, "Yes". The court then accepted the guilty plea and referred

the matter to the Probation Departiment for pre-sentence investigation.

.".ST*';*^»s^o»:\?'<^^'ac?!?.%A-««»»>»'3^' I-
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The guilty plea v/as entered on July 25, 1973. On

September 10, 1973, the defendant appeared in court and ir.oved to

\-7ithdrav7 his plea of guilty and enter a plea of not guilty. The

basis of the motion was that the defendant had not clearly under-

stood the charge and the sentence when he pleaded guilty. In the

interval between the guilty plea on July 2 6 and the motion to v^ith-

draw it, on September 10, a co-defendant, actually the step-brother

of the defendant, had been tried and acquitted. The defendant, in
'

answer to a comment of the court, denied that this v/as the reason

for his change of plea and asserted that he had spoken to his counsel,

the Public Defender, prior to the trial in '"'uestion. Th"' s '-'as

verified by the Public Defender, although the record does not in-

dicate exactlywhat the conversation between the Public Defender and

.U ^ J ^-P^^^ .

\.\7r>. r:

After referring to the transcript of the hearing and noting

that he had asked the defendant twice if he understood :. '
•

-.„ 1 h_- i; ; , :. i that he was pleading guilty to aggravated battery and

that the defendant replied that he did so understand, the court denied

the defendant's motion to withdraw his plea of guilty. He then sen-

tenced him to a term of not less than 18 months nor m.ore than 5 years

in the penitentiary in accordance with the previously negotiated plea.

We find no substance to the defendant's contention that

the court did not adequately adm.onish him as to the nature of the

charge. The charge vras aggravated battery and in view of the de-

fendant's admission that he had struck the victim "six or seven times"

without the victim even touching him:, it is not to be supposed that

the defendant did not understand that he had thereby caused great

bodily harm to the victim in so doing. The defendant is described

in his probation report as being of "m.uscular build", weighing about

160 pounds and having engaged in weight lifting and having/ been a

member of an amateur boxing team. This was a gang assault and re
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J.5 lncc^cc2-\'"5.i^X€^ -f-Tir-h^it the riofp^nd^mt- d.Ld not understand the nature,

that is, the essence or character of the charge against him v;hen

,

being a powerful man, he admitted stricking the victim "six or

seven times" v/hile the victim v;as being assaulted or at least

menaced by others. We think the defendant clearly understood the

nature of the charge of aggravated battery when he pleaded guilty

to it.

While the defendant cites several cases the general im-

'

port of which indicate a strict and literal compliance with the

language of Supreme Court Rule 402 is required as to determining the

nature of the charge, v/e believe the recent Supreme Court case of

People V. Krantz, 58 111. 2d 187, overruling the decision cited

by the defendant being the Appellate Court decision in People v.

Krantz, 12 111. App. 3d 38, disposes of this contention. The

court in Krantz said:
,

'
'

•

.
"We note first the rule requires that there

-'.; need be only substantial, not literal, compliance
:, with its provisions. (People v. Mendoza, 4 3 111.

2d 371, 373-374.) Also, the entire record
.. may be considered in determining v/hether or not

there was an understanding by the accused of the• nature of the charge." (58 111. 2d 192.) •

The whole record here amply demonstrates that the court

was justified in determining that the defendant understood the nature

of the charge. _,
' •.. ,'

_
.

' .

The second contention on this appeal is that there v/as

no determination of a factual basis for the plea. The defendant's

ow-n statement indicates otherwise and in addition the court had be-

fore it the victim's statement as to what occurred in the jail cell.

Ke did not coirjp.ent in open court on what he had read but his action

in reading it and immediately thereafter accepting the tendered plea

of guilty clearly indicates that he considered it in determining

that there was a factual basis for the plaa.. !f

We believe the recent case of People v. Doe , 6 111. App.

3d 799, is sufficient to dispose of the defendant's contention in

this regard. The court in that case said:
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"Defendant argues, hov/ever , that Rule 402(c)
cij.t)U i.t;4uj_ifc;s LhdL Llit; EcicLuctl batjis be s'^b uuL in
detail on the record. V/e have carefully reviev;ed
the language of both the rule and the related
CoTPinlttee Comments and find no such requirement
either expressed or implied. Our conclusion
is supported by the Committee Corrumsnts regarding
Rule 402(c) which state:

'The language of paragraph (c) is based
upon the recent revision of Rule 11 of
the Federal Rules of Criminal Procedure,
and, as is true under the Federal rule, no
particular kind of inquiry is specified ;

the court may satisfy itself by inquiry of the
defendant or the attorney for the government,
by examination of the pre-sentence report, or
by any other means which seem best for the
kind of case involved. (Emphasis added.)'"
(6 111. App. 3d 801.)

We find no merit to the defendant's contention with re-

gard to the factual basis of the plea.

Lastly, the defendant maintains that the court abused

its discretion in denying the defendant's motion to w'ithdrav; his

guilty plea. The defendant points to the language of our Supreme

Court in the case of People v. Riebe , 40 111. 2d 565, v/here,

p. 5o3, the court quoted from People v. Schraeberg , 340 111. 620,

as follows:

"'The discretion of the trial court to permit
the withdrawal of the plea of guilty is a
judicial discretion v/hich should alv/ays be
exercised in favor of innocence and liberty. The
law favors a trial upon the merits by jury, and all
courts should so administer the lav/ and construe
the rules of practice as to secure a hearing upon
the merits, if possible. The least surprise or
influence causing a defendant to plead guilty
when he has any defense at all should be suf-
ficient cause to permit a change of the plea
from, guilty to not guilty.'"

In our opinion, hov/ever, this general language has no

application to the case before us. In the Riebe case there had

]^^3]-^ a historv of mental instabilit\' and t^'^e defe^-. .nt had b—en

described by a psychiatrist as suffering from 'a psychoneurotic

condition, depression type'. There had been negotiations and the
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trial judge had intimated that the sentence v/ould be "in the

area" of the compromise sentence suggested by the defense attorney

and the State's Attorney. Afterward, the judge imposed a- con-

siderably longer sentence and the defendant moved to v;ithdrav/

his plea of guilty, v/hich the court denied. In reversing the

trial court's denial of the m.otion the Supreme Court stated that:

"When the trial judge thereafter changed his
mind, and v/as no longer willing to impose
minimum sentences of that duration, fairness
required that he so inform the defendant and
afford him an opportunity to vzithdraw his plea
of guilty." (40 111, 2d 568.)

This court quoted from this language in reversing the trial court

in People v. Baron , 13 111. App . 2d 5 3 8. However, in that case

again there appeared to be a question of a misapprehension as

to granting of probation. .

This is a far cry from the situation in the case at hand.

The defendant here does not rely on any change in the sentence

as originally agreed to, to justify his change of plea. What he,

in effect contends, is not that he xvas deceived as to the sentence

but that he did not intelligently and understandingly enter his

guilty plea in the first place. But the record does not bear this

out. Before denying the motion to change his plea the trial court

referred to the record and noted that the defendant had been

directlv and specifically asked if he understood that he was pleading

guilty to the charge of aggravated battery, to which the defendant

replied, "Yes, I understand", and that the court again asked, "And

do you agree to that?", and the defendant ansviered, "Yes", where-

upon the court denied the motion. There is no breach of good faith

__,. _ii_^^4-T^r, ^P = v,3>-,-ra-;n m ^^ e^ ^ nrl - n nl"- Irf^nh'.
"
'^Tt IS S GUeStion

of whether the defendant knowingly and intelligently pleaded guilty

in the first place.

Nevertheless, if this v/as a case where a luanxfest injustice
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V70uld result if the defendant \-Jais not allov/ed to change his

plea he should be allowed to do so as a matter of right, People v.

Ualston, 38 111. 2d 39- However, the court went on to say in that

case in cominenting on the Tentative Draft of the ?^merican Bar

Association, Standards Relating to Pleas of Guilt" (1967),

"It is apparent from the language of 2.1(b) and
the commentary thereon that these suggested
standards do not propose that a defendant shall
have a right to v/ithdrawal of a prior plea of
guilty in the absence of a showing that with-
drav/al is necessary to correct a manifest in-
justice, but, as does our present rule, leave the
matter to the sound discretion of the trial judce."
(38 111. 2d 44.)

The preiient case is quite distinguishable from the re-

cent case cited by the defendant in his motion to cite additional

authority. People v . Chestnut , 15 111. App , 3d 18 3. There the court

neglected or refused to hear defendant's counael's motion to svlLh-

draw the guilty plea after probation was not granted. The case

was remanded by the Appellate Court for the limited purpose of

perm.itting the defendant to renew the motion to -withdraw the

guilty plea and present argum.ents thereon since this apparently had

been previously denied. These facts have no bearing on the case be-

fore us. '

This court in People v. Farnham , 8 111. App. 3d 722,

upheld the trial court's denial of a motion to v/ithdraw a guilty

plea based on the allegation that the defendant was under the in-

fluence of drugs when the plea was entered. The court, however,

did not believe the allegation and felt there was no m.anifest

injustice involved, therefore the court affirmed the trial court's

denial of the m.otion to withdraw the plea of guilty.

The rule appears to be that the m.otion to withdraw a plea oJ

guilty should be granted as a matter of right if a denial v/ill

^ -; ,-, c- J-
-; j;2 Vjv DreventincT a trial on the merits, but
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that unless a manifest injustice v70uld result the denial of

cinr-h mni-ion i c; p 7TiPii-hpr within thc discrebion of the trial

court.

Here no manifest injustice results from the denial of

the motion. The defendant admitted the offense he is charged v;ith

and made his assent in open court to the bargain agreed to. He

stated he knew what he v/as doing and the sentence imposed v/as

exactly that agreed to by the defendant. While the defendant:

denied the attempted change in plea was the result of his step-

brother's acquittal, it was not made until after that occurred

and may not have been made otherwise. We see no reason to dis-

turb the trial court's ruling on this question.

The judgment of the trial court is affirmed.

Judgment affirmed.

THO>LA.S J. MORAN and DIXON, JJ . , concur.

SOW1l«VlWI"»r*!>"/*».-Vl>--'-ii, ,-J,f»?t^»B^.-»fWLS;;.«-.^.,.
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UNITED STATES OF AD-IERICA

State of Illinois
Appellate Court
Second District

ss

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of Dece:ti±)er, in che year of our Lord

one thousand nine hundred and seventy-four, v/ithin and for

the Second District of Illinois:

SECOND DIVISION

Present — Honorable L. L. RECHENZ-LACHER, Presiding Justice

Honorable VJALTER DIXON, Justice ,

Honorable TH0J-LA3 J. MORAN , Justice

. LOREN J. STROTZ, Clerk

- • WILLIA:-! a. KLUSAK, Sheriff

BE IT REMEMBERED, that af ter'/zards , to v/it:

On June 17, 1975 the Opinion of the Court v;as filed

in the Clerk's office of said Court, in the v;ords and figures

follov/ing , viz: ,
-.

!?T'«'-:!":'";'^,-STO«anE!;« ŴWvsT^^v- ;• --rs »
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APPELLATE COURT Or' ILLINOIS

t)ECOi.NU ul STRICT

SECOND DIVISION

W I If 1^ ,, .

ii iU J-j ;i^^

CAMERON BRENNER,

Plaintif f-Appal Ian t,

V

.

CUVS M- GLOSSER,

Defendant,

WILBURT SALVESON.

Plaintif f-Appellee,

V.

CUVE iM. GLOSSER,

Defendant.

JJM 1V1975

LCREN J. ST.^OTZ, Cle?!?

Appdlate CcL?t, 1?A Ciiirict

Appeal from the
Circuit Court of
the Fifteenth
Judicial Circuit,
Ogle County,
Illinois

.

JUSTICE TH0>L2lS J. MORAN delivered the opinion of the court:

Each of the plaintiffs, in separate suits, brought small

claim actions seeking $1000 which was in the possession of the

defendant. The cases v/ere consolidated for trial and the court

found that plaintiff-Salveson was entitled to the $1000. Plaintiff-

Brenner appeals. Glosser, having deposited the SIOOO with the cir-

cuit clerk, is not a party to the appeal.

There is no verbatim transcript, nor have the parties submitted

a bystanders report or an agreed statement of fact"* in accordance

with Supreme Court Rule 323(c) or (d) . (111. Rev. Stat. 1973, ch

.

IIOA, §323(c), (d) . ) The record's only statem.ent of fact is the

V \;"f5«y)^(rT„?*^^i-*::-e*fl^*s^"'' >• *-5^-'*^'T'.•~'?''--^' ^y.-r-**^?"""''^ f-Tavp^-j*--; -"r-vf
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trial court's meiuorandixn^. of docision. Inasmuch as neither oari-y

has objected to this statement and neither has raised an issue of

fact, V7e adopt the facts as they appear in the trial court's memo-

randum rather than dismiss the appeal. See Kahn v. Deerpark Inv.

Co. , 115 111, App. 2d 121, 128-29 " (1969) .

In January of 19 73, Brenner advertised his business for sale.

Salveson responded to the advertisement, inspected the business and,

on February 17, 19 73, both plaintiffs v;ent to the law office of the

defendant to ask that a contract be drawn for the sale of the busi-

ness. After taking notes, defendant advised the plaintiffs that he

would need a few days to draw up the contract. The plaintiffs x/ere

to return in one week to sign the document. As the meeting v;a3 con-

cluding, Brenner asked if Salveson would show his "good faith" by

making a $1000 payment. Salveson agreed, but asked the defendant if

there was a means bv which his payment could be protected- Defendant

suggested that Salveson draw the $100 check payable to the defendant

"as escrowee only" which v;ould permit the check to be deposited in

defendant's trust account as "escrow" until the contract could be draft

ed and signed. Salveson followed the defendant's advice.

By the end of the week, the tentative agreement beta-zeen the

plaintiffs was terminated. Both thereafter demanded the $1000 but

defendant refused to pay either party and the small claim actions

resulted. •.
.

In finding that Salveson was entitled to the $1000, the rrial

court concluded that the contract for sale was unenforceable as

violative of the statute of frauds, and that the escrow con-cract w-as

unenforceable because Brenner failed to prove compliance with its

term,s

.

'
'

•2-
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. 1 1- U -, LBrenrit^r concedea at trxcu. cucil. une i-uhLjlchjL ioi. bdlt:, beinu

parol, fell v/it±iin the statute of frauds provision in Section 2-201(1)

u£ Lllti Uiixr<->j.ia Ci_maiic:j.i^xcil CkjJlk: (111. Rev. SLclL.. 1573, u'li . 2G, S2-2G1(1)

v/hich states:

" (1) Except as otherwise provided in this Section a
contract for the sale of goods for the price of $500
or more is not enforceable by way of action or defense
unless there is some vzriting sufficient to indicate
that a contract for sale has been made between the
parties and signed by the party against v;hom enforce-
ment is sought or by his authorized agent or broker***."

He contends, however, that he comes within the exception to the above

provision as set forth in 111. Rev. Stat. 1973, ch. 25, §2-201 (3) (c) ,

which states:

"(3) A contract which does not satisfy the requirements
of subsection (1) but which is valid in other respects
is enforceable*** (c) with respect to goods for vrhich
payment has been made and accepted***."

In support of the contention it is argued that when defendant accepted

the $1000, he was acting as agent for both plaintiffs and, therefore,

the amount could be classified as a part paym.ent.

V7hile an escrowee miay be an agent of the obligee (Gronewold v.

Gronewold , 304 111. 11, 15 (1922) ) and, in a broader sense, m.ay be

the agent of both parties ( Ortm.an v. Kane, 389 111. 613, 621 (1945);

Hilyard v. Krisolofsky , 337 111. 584, 586 (1930); Lasen v. Knauer ,

14 111. App. 2d 64, 67 (1957),) whether a party is an escrowee and/or

agent remains a question of fact to be resolved in each particular casi

(Gronewold v. Gronev/old , supra.) Here, the trier of fact found that

the defendant was acting as escrowea only and not as agent for either

of the plaintiffs. This decision will not be upset unless it is shov/n

to be contrary to the m.anifest weight of the evidence.

m-u -, —-;j„„„^ -;,-. »,^+- n'-.-, ^ic-r-MT^^ T-t- >-QTTa a 1 o f"^ at the defendant

accepted the $1000 "as escrowee only." Ho evidence supports the con-

tention that, by the acceptance, defendant was acting as a^ent for

either party. Therefore, contrary to Brenner's contention, there was

-3-
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no part-payment which could place the contract for sale under the

exception to the statute of frauds. Consequently, in the absence

of an enforceable contract, Salvcson v/as entitled to a return of the

$1000. Main v. Pratt , 276 111. 218, 224-25 (1916).

Affirmance of the trial court's decision is additionally

warranted by the fact that Brenner failed to meet his burden of proof

in shov/ing that the conditions of the escrow agreement had been met.

(Kavanaugh v. Kavanaugh , 260 111. 179, 135 (1913); Helper v. Connolle;

403 111. 358, 363 (1949).) Under the agreement, the $1000 was to be

delivered to Brenner v;hen the contract v/as signed, an act which,

Brenner admits, never occurred. Under these circumstances, the

escrow agent was obligated to return the $1000 to Salveson.

For the reasons stated, the judgment of the trial court is

affirmed. -
-

" '

JudgiTient affirrrfed '
- ;_ •

•"
.

"

RECHENMACHER, P.J. and DIXON, J., concur ' "
.

'

:

'

.'''^Ft^*nEyi^*rs.>•»a^«f'Tv•,T-^^:l^-rr^'V'"^ r'.'^r?'i^*--;'**5'V"*X*Mi'-~?°*'>vC-'v." ---" ^..'^-^':".^t'^--fT'-^
* v-n^ .-.•,-i»-'ir^*7'^"7:"'*?^.-"T'^*»^^T;r^?~"" " ~" .. _'i '" - ^^^f^
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UNITED STATES OF MIERICA

State of Illinois )

Appellate Court ) ss:
Second District )

At a session of the Appellate Court;, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v/ithin and for

the Second District of Illinois:

FIRST DIVISION

JM Iv . SEIDE-IFELD Presidincr Justice

Honorable WILLIAI4 L. GUILD, Justice

Honorable ALBERT E. HALLETT, Justice

.

'
. LOREN J. 'STROTZ, Clerk

.... WILLIAI'l A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to v/it:

On June 18, 1975 ' the Opinion of the Court v/as filed

in the Clerk's office of said Court, in the v/ords and figures

following, viz:
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IN THE

APPELLA'i'E PnTiPT f)V TTj.TrNTni .c;

SECOND DISTRICT

FIRST DIVISION

PCCPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

,

V.

RONALD BAUER,

Defendant-Appellant.

) Appeal iron the ISth
Judicial Circuit,

DuPage County, Illinois

•JUSTICE GUILD delivered tiie opinion of this court;

Defendant was convicted of burglary in a jury trial and

^.vas sentenced to three yeai-s pi'obation and further ordered to serve

a total of 20 days periodic imprisonment in the DuPage Count;/ Jail

on 10 successive weeks. Less than two months after sentencing a

petition to revoke defendant's probation was filed alleging that

defendant had failed to serve several periods of incarceration

required as a condition of his probation. At the hearing on the

petition to revoke probation, defendant's counsel admitted that

defendant had not reported to jail; defendant's probation officer

testified that defendant had also failed to report to him as required

by the terms of defendant's probation; and, defendant himself admitted

that he had not reported to his probation officer. At the conclusion

of the hearing, the court revoked defendant's probation and sentenced

him. to a term of 1-3 years v/ith the Department of Corrections with

credit for the tim.e he had served on probation. In this appeal from

the revocation of probation, defendant's appointed appellate counsel

has filed a m.otion pursuant to /inders v. California (19S7), 3b3 U.S.

; -1 cr ::^frivolous and praying zor leave to v/i thdraw as dexeadaa ^
' s coans

Defendant has been given an opnoi" tunit^/ to file any additional





ra3.ti:er3 ruCf i'toncus to his defense.

Vie first note that in an appeal from a i-evocation of

proj^a '^ ic ii ccjTcncaa'^ zc proc!L\icled frci"!*! rais ''^'^ ot-»-t,- '=^^r^^r^T'^ whir^h

occurred at the trial which resulted in his being adnitted to probation

People V. ITordstrom (1955), 73 Ill.\pp.2d 138, 219 N.E.2d 151; People

V. FleTT.ing (1S74), 23 Ill.:.pp.3d 221, 313 N.S.2d 513.

Second, in light of the admissions made by defendant and

his counsel and the testiraony of defendant's probation officer, it

cannot be said that the State failed to discharge its burden of

proving by a preponderance of the evidence that the defendant violated

a condition of his probation. Ill .Rev .Stat , 1973, Ch. 33, riO05-6-4(c)

Third, having examined the record in this case, via believe

that defendant was afforded the minimal standards of due process

applicable to a probation revocation proceeding. See Gagnon v.

_Sc_arp9lli a973) , 411 U,S. 77S, 33 L.Sd.2d 355, 93 S.Ct. 1753; and

People V. Beard (1974), 59 111, 2d 220, 319 N.E.2d 745.

Finally, defendant's sentence of 1-3 years imprisonment is

not excessive in viev/ of the one year ininimum and 20 year maximum

limits prescribed by the legislature for the Class 2 felony of

burglary. 111. Rev. Stat. 1973, Ch. 3S, ri9-l(b). ^
'

;

-
•

'' ''
'

Yle have examined the record herein and the law applicable

thereto and find no error which may be raised at this time. Accord-

ingly, defendant's appointed appellate counsel's motion to withdraw

is hereby granted and the judgment of the trial court is affirmed.

•

MOTION TO WITHDRA;7 ALLO";'/ED; JUDG?IEi:TT A?FIR?.IED.

SEIDENFSLD, P.J. and HiLLSTT, J, CONCUR. .'

»

'

-"'^'^^?^*f*^^^'''^?9^5S^*T^'^*'TT'^^^ 'Tl^'T^*'-'^*^'^:'!''-^^'-'^""''".'
'
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Honorable WILLIAI-1 L. GUILD, Justice

Honorable ALBERT E. HALLETT, Justice
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,. VJILLIAi'l A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to wit:

On June 19, 197 5 the Opinion of the Court vras filed

in the Clerk's office of said Court, in the words and -^-'
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- - --d
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iC-rcH]. STUOTI, Ckf!'.

Appiiiac2 Lcnn, -i..a ^>

IN THE

APPELLATE COURT OE ILLINOIS

SECOND DISTRICT

FIRST DIVISION

>
-s?-

>5'^

THE PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

,

V. ..

In the Interest oi JASON BEAUDRY, a

KENNETH A. BEAUDRY,

••
: Defendant-AoDellant .

Appeal from the Circuit
Court of the 17th Judi-
cial Circuit, V/innebago
Court"''' Illiroi'"^

MR. PPuESIDING JUSTICE SEIDENEELD delivered the opinion of the
court: .

Kenneth A. Beaudry, the father of the minor, appeals from an

order adjudicating Jason Beaudry a neglected minor under section

702-4(1) of the Juvenile Court Act (111 . Rev .Stat . 1973, ch. 37,

par. 702-4(1)), and appointing the juvenile probation office of

the court as ^'"uardian. The father contends that the adjudication

of neglect was against the m.anifest weight of the evidence. He

also challenges the dispositional order for failing to include

findings of fact and further argues that it v;a3 improper for the

court to split the custody and legal guardianship of ohe child be-

tvreen the m.aternal grandparents and the juvenile probation officei

1 The minor was placed v/ith the m.aternal grandparents on
,,

.

October 31, 1973. Vi'e are advised that the perm.anent f

custody of the child has 'q-z^c\ returned !;o the father
Vv'ho has remarried





The neglect order v/as entered on October 10, 1973 and in it

the trial judge found that the tv/o year old min:or had "failed to

receive proper and necessary support"; and that the "i-nlnor's en-

vironment is Injurious to his v.-elfare" . VJe conclude that the

findings are against the manifest v;eight of the evidence and re-

verse the judgment. .

The custody of Jason had been awarded to his father in a

divorce proceedings. The neglect petition arose from a single

episode v/hich occurred on July 2'J , 1973. Kenneth Beaudry had

left his second floor apartment v/here he lived v/ith the child at

approximately 8:30 A.M. on that date, and the child was found

alone and crying at 4:30 P = M, He i-ias taken by a neighbor Karen

S'.vick into her home and she called the juvenile authorities.

Karen Svrick testified that \-faen she saw the child he vias

v.'ell dressed in pajam.as and was c3-e.9n- Sh?? also said that on

previous occasions when she had seen Jason "(h)e was a very well

dressed little boy and very well clean". She also stated uhat

Jason appeared very happy, played with the other boys and girls

and v/as , to her knowledge, always cared for properly. She had

never heard the child cry on any other occasion. ''

The juvenile officer v/ho responded to Karen Swick's call

testified that he observed that the child was dressed in pajamas

but had a soiled diaper. He noted that the apartment vfas sparsely

furnished with only a crib and blanket in the child's room; that

there "were fev; dishes in the apartment and no refrigerator. He

found only a bo:< of crackers, a bag of cookies and half a loaf of

bread in the kitchen. Nevertheless, he testified that the home

was clean, neat and without clutter. On exam.ination of the child

it was revealed tnat there w^ere no marks or bruises on the child's

bod;/, no signs of lice or vermin, nothing to indicate any soreness

in the throat, ears or eyes, and nothing apparently w-rong over-all

- '•r'^jr<rn!«iT»-ws'^^'^a>»'^.'





Kenneth Beaudry testified that after receiving custody of the

child in the divorce proceedings he lived briefly v/ith his folks

and then in a religious cerr.:r.une hefore nioving to Rockford apor'^x-

imately three v;eeks before the date of the incident. He v/orked

as a night chef frora 3 P.M. to 2 A.M. A neighbor in the dov:n-

stairs apartment, Marsha Swanson, baby sat for Jason during

Beaudry ' s working hours

.

On July 26, 1973, when he returned from v;ork Marsha Swanson

was still awake painting her living room. Beaudry said he went in

and helped her finish by 5 A.M. On the vfay out he picked up some

medicine for Jason v/hich he had been carrying, and Mrs. Sv/anson

said "Why don't you. leave it dovm here; I villi have him tomorrow

anyvray". ¥.a understood this to be recognition of the fact that

she would be babysitting for Jason on July 27th since about a v/eek

earlier he had m^entioned to her that he would be going into Chicago

on that date to see about a hardship discharge from the army re-

serves. Accordingly, v:hen he left for Chicago at 8:30 A.M. on the

morning of July 27th he opened the door to her a.partment , noticed

that her children v;ere playing, called out to her once and left

v/ithout waking her. Assuming that she vras with Jason that day he

vfent directly to v/ork after returning later from, his Chicago

appointmient .
',.'':''

.

'
'

There was further testimony that Marsha Swanson had been baby-

sitting for Jason during the three v;eek period that Kenneth Beaudry

had lived in his apartment and there had never been any problem, be-

fore nor any other occasion vihen the child was left alone v,'ithout

adult supervision or care. Mr, Beaudry v:ould feed Jason, cook for

him., and miake sure that he napped. He vrould take- him. to the park
- --3

on bis days off and would occasionally join the Sv;anson3for lunch.

He had total access to the Swanson I'efrigerator and would generally

^**'^-*^'-^Pf^^5l*S^t'3:f4,-^?>r,V'JV:3'-?MW«W*W^ r^ -v.- ^ ^._- --^ .:«^ ,™=-.^-^T-.. .r-.CB«*.--r-0.-»«^-E*.»S,V _• V--"
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of t:ie contents. On the day of the incident it v:a3

"shopping day" and this accounted for the apparent absence of

There is also testiraony that Jason v/as provided any medical

attention he needed and- Beaudry produced receipts for recent

medical treatment of a small case of tonsillitis vfnich the child

had. Beaudry said he was buying furniture as he could afford it.

and that the child had a bed while he slept on the floor. Since

arriving in Rockford he had purchased a refrigerator^ some furni-

ture and household items.

V/hile Mrs . Swanson was unavailable for trial one of the of-

ficers testified as to his conversation v/ith her. She acl:nov/l-

edged that there had been a discussion about caring for the child

while Beaudry made, a trip to Chicago. She apparently expected

some further contact and receiving none she assumed that Kenneth

Beaudry was home and v/ent out for several hours to run errands

v/ithout checking on the child. Accordingly ^ Jason was left alone

and without adult supervision on the day in question.

It is well established that parents have an inherent right to

the cusT;ody of their children and that the court should not vio-

late that right upon slight pretext nor unless it is clearly in

the interests of the child to do so. ( Giacopelli v. The Crittenton

Home (1959), l6 I11.2d 55C, 568; Lindsay v. Li ndsay (1913), 257

111. 323, 3^40-341; Petition of Breger v . Seymour (I966), 7^ 111.

App.2d 197, 200.) There are no specific guide lines for distlnr-.-

guishing betv;een that which constitutes sufficient evidence of

neglect and that v:hich is merely "slight pretext". (See In re

Gonzales (197^1), 25 Ill.App.3d I36, 1^13; In re Interest of Stacey

(1973); "1 ''^ 111. Ann. 3d 179- l32.) The term "neglect^ varies in the

context of surrounding circum.stances . People ex rel. V/allace v.

Labrens (1952), 4ll 111. 61S, 624.

-II-
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The findings on v;hich the trial judge based has nnncluoion

oi neglect were that the child had failed to receive proper sup-

port and that his environiTient was injurious to Mf; hT^ir^-r=^^ t-m^-^^.

findings are contrary to the manifest .weight of the evidence in

this record. The record shows an isolated instance of careless

and essentially irresponsible behavior based upon an apparent ."is-

understanding with the person v/ho v/as to take care of the child

during a period of time different from that v/hich vfas customary.

This unfortunate incident does not, however, represent child ne-

glect sufficient^ within the scope of the' statute, to justify re-

moval of custody, particularly when no other evidence or testimony

points to a pattern of parental disregard. (See In re Gonzales,

iupra, 2. J xll.App.jia Ijjj In re Ihueresu oi otacey, supra, ±o ±xj.

App.Sd 179- Compare In the Interest of Garmon (1972), 4 Ill.Aop.

3d 391 •) The facts here in no way comport vvith those found suf-

ficient to support a finding of neglect in Garmon.

In the view vxe have taken, v/e do not reach the other issues

presented by the father of the child in this appeal. The order

of the trial court declaring Jason Beaudry to be a neglected mino2

is therefore reversed and the attendant order of placement is

vacated. .;•"

Reversed

GUii.D and HALLETT J.J., concur

- --ai

'<'

b-
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UNITED STATES OF AT-iERICA

State of Illinois )
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Second District )

At a session- of the Appallata Court, begun and held

at Elgin, on the 2nd- day of Deceinbar, in the year of our Lord

one thousand nine hundred, and seventy-four, X'/ithiii and for

the Second DLstrict- of Illinois:

• :'."
' FIRST DIVI SION

Present — Honorable GLSITD? K. SEIDENFSLD, Presiding Justice

"-.:; Honorable WILLXAi4 L. GUILD, Justice

' Honorable ALBERT E. HALLETT, Justice

r;,-^V/ • LOREN J. STROTZ, Clerk
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WILLIA2'I A, KLUSAK, Sheriff

3E IT RSMEM3EP-ED, that af ter^vards , to wit:

On June 26, 1975 the Opinion of the Court was filed

in the Clerk's office of said Court, in the vrords and figures

following, viz: •
.

. ;
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APPILLATZ COl~lT 0? ILLINOIS ''b-^,//'^'^-/

SECOND DISTRICT "-^^^

^cjj^.'^r'f

riRoT DIVISION
"''^

PEOPLE 0? THE STATE OF ILLINOIS, ' )
'.

)

Plaintif f-Appaliee
, ) '\ppeal from tha 15th

) Judicial Circuit,
V. )

^ 7Lee County, Illinois,
CARL E . JENKINS

, . )

)

Defsndant-AoDellant . )

MR. JUSTICE GUILD delivered the opinion of the court;

The defendant hei-ein ".vas charged v/ith driving under the

influence of intoxicating liquor, was tried by a jury, found guilty

and fined the sum of S2G0. Ke appeals.

At approxiiaately 3:00 in the inorning of Septenber 25, 1973,

a Lee County Deputy Sheriff v/as traveling north on U.S. Highway 51

and observed a ".vhite Corvette svv'erve into the inconiing lane of traffic

and force a southbound truck to move partially onto the shoulder to

avoid hitting the Corvette. The officer turned on the siren, red light;

and spotlight and stopped the car within a distance of three miles.

The defendant, who was driving the Corvette, pulled off to the side of

the road. Upon getting out of the car the officer noticed that the

defendant swayed, he detected a strong odor of alcohol emanating from

the defendant and he placed tha defendant in the squad car. Enroute

to a towing garage the defendant asked the officer if he could "cut

him a break" since if he lost his license he would kill himself. In

the squad car the defenda)it cried and -vas very calkative. His speech

was slurred and, in tha opinion of the arresting officer, he was

intoxicated. '-i State ooiicenan 'v.is m Xiie -':;-: .-O'^i:!-^;, .-^i. •» — .-j.-^-- -

Center when the defendant was brought in. The State policeman tesi^-

.:«(P'^w?s^?|saHR??!W!E«i' ^ -;-ra° «JT'JtJW«>giiM '

.'a»^^j r





fied that the ciafendaat smellGd cf alcoliol, was unsure about his

balance ana sv/ayed -.vhen he v/al'r.eci and v/as talkati-/3. '-'/hon defendant

asked the State policeman if he thou2,ht defendant were drunk the

State policeman advised hira tha- he assumed that he was under the

influence of liquor.
.

'

The defendant testifisd that on the night in question he

went to a bowling alley at 7:30 p.m. and admitted that he had had

two beers there. From there he vvent to Fi-ankie's Tavern in Rochelle

where he had a vodka and orange iuice at about lOiCOp.m. From this

tavern he ^vent to another tavern in Rochelle where he had two nore

vodka and orange juices and lefx that tavern between 12; 30 and 1:00

a.n. He further testified that after that he went to a restaurant

aUu iJLtivj uj. c:a,^j_ dcij L , uiioj. '-J-y b n ^r c; ^ j. Le J. lie ' y a ^d Gi.ie.-^oeU. d cj ne ,•> .a :=

driving on the highv/ay. He further testified that he had difficulty

getting out of the Corvette because of its size. Contrary to the

officer's testinony, he testified that as he w^as di-iving northbound

he did not see any traffic traveling southbound. He denied that he

crossed the center line, he adrr.itted that at the time of his arrest

he cried and that he told the officer that if he lost his license he

would kill himself. He admitted further that he was driving at 75 mph

at the time of his arrest. He further testified that after he told

the officer he would kill himself the officer then placed handcuffs

on him , _
. -^^ '

:
. .

"

'

In this appeal the defendant contends first, that he was

not proven guilty beyond a reasonable doubt and, second, that the

arresting officer should not have '03ap. allov/ed to testify concerning

an alcoholic influence report which had been narked for identification

by the defendant as People's Ennibi'c :'o , 1 and "^ubsaquen tl;/ introduced

into evidence by the State. '-e shall consider the second contention

first

,

•

.

Cn cross exarninat ioa.of the arresting officer, defense

counsel inquired as to whether --e of::'icev had nrop"re';; an "alcohol

influence report . ' Tha officer repor-ued that he had stai-xed to do "o

.

The defense counsel th3n obtniied the orij;inul of tha same from the

State, ^vhich- vao markec: Peonie's Fxhib>it No. 1 for ide it i f ica t ion

.
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This docv.iient Tvas shov-/n fo the arresting officer and he v/as .asked

if that v.'ere the report he had filled out relating to the defendant.

The officer identified tiv-^ handwr iting , his signature and that the

report was in the same condition as it was when it was filled out.

In this report the officer had 'set forth that the condition of the

defendant's clothes was "orderly," Apparently defense counsel v/as

using this as an attempt to inpeach the testLiiony of the officer in

that, upon cross examination by defense counsel, he had testified that

the defendant's clothes were "just mussed up a little." Defease counsa'

further inquired, obviously from this exhibit, as to the defendant's

attitude. The arresting officer answered that he was "talkative," .

which was found in the exhibit as well as in the officer's testimony

on direct exaaination. Lastly, defense counsel inquired as follows:

"This for.ti of report is only used for cases
where the person has been arrested for driving
under the influence, isn't that correct?"

On re-direct examination by the State inquiries v;ere made relative to

the other observations contained in the alcoholic influence report.

No objection by defense counsel was made to the answers to these

inquiries and it is to be observed that the answers to the inouiries

from the alcoholic influence report were , in substantial accord wirh

the direct testimony of the arresting officer. At the conclusion of

the inquiries by the State relative to this report the same was

offered into evidence and, over the objection of the defendant, was

admitted. We do not find, under the factual situation before us,

that the admission of the alcoholic influence report into evidence

constituted reversible error. If anything, the error was initiated

by defense counsel in referring to this docuiiient by name and later

stating that xhis type of report was only used where the party was

arrested for driving under the influence. \dditionally ,
upon re-direc

examination by the State, at no time did defense counsel objecx to the

inouiries of the officer relative to the contents ox the report,
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which substantiated in detail the dirnct tGstinony ol tho officer.

We have observed in Cit-y of Crystal Lake v. Nelson (1972),

5 Ill.App.5d 353, 332, 233 N.E.2d ?T^; 242, that:

"...the coiirts of this State have consistently held
that laymen, or in this case the arresting officer
and the officer in the station, based upon their
experience, nay testify as to whether or not in
their opinion the defendant was or was not under the
influence of alcofiol or intoxicated."

Vfhile the direct testimony of the arresting officer nay have been

corroborated by the inclusion of this report, as indicated, we do

not find this to be reversible error. It has been pointed out many

times that defense counsel nay not sit idly by, let the evidence be

introduced, and then subsequently contend that the introduction of

such evidence constitutes reversible error.

Yie turn then to the first contention of the defendant that

he was not found guilty beyond a reasonable doubt. V/ith this

contention we do not agree. Tlie defendant himself testified that he

had had tv/o 7 oz . beers while he was bowling and three vodka and orang!

juice drinks later in the evening. VHiile it nay be true that subseque

to his drinking he did have food, the fact remains that both the

arresting officer and the State policeman testified as to the indicia

of defendant's intoxication as indicated above and their opinion that

he was under the influence of intoxicating liquor. Defendant's

testinony as to the anount of alcohol imbibed by him nay v/ell have

been considered by the jury as evidence of his intoxication. This

court has repeatedly said that we v-/ill not substitute our opinion for

that of the jur3/ in a determination of fact. As we stated in City of

Crystal Lake v. Nelson, supra,:

"It was within the jury's province to deternine
v-zhether they believed the officer's testinony as
to intoxication..,. vKiere guilt or innocence of
a defend^- nt depends upon conflicting testimony,
the court will not substitute its judgia'^at for
that of the jury. [Citations!"!." 5 Ill,\pp.3d at

363, P33 N.i:"^?d at 242.

,,'e therefore affirm the conviction ox the defendant.

AFFIui.l.

SEIDENFELD, . P . J. , and HALLETT , J., concur.
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IN THE

iit^PjiLiijATlL CUUKT Ut J.J_,LINOIS

SECOND DISTRICT

SECOND DIVISION

)PLE OF THE STATE OF ILLINOIS,

'•
' Plaintiff-Appellee,

V.

)NEY LEE BROVJN , JR . ,

Defendant-Appellant

,

Appeal from the Circuit Court
of Winnebago County, Illinois,

. PRESIDING JUSTICE RECHENT^'IACHER delivered the opinion of the court:

This is an appeal from a judgment of the circuit court of

mebago County, revoking defendant's probation on a conviction for theft

i sentencing him to a term of not less than one nor more than five years

the penitentiary.

The defendant was charged v/ith burglary. He -.vaived indictment

i pleaded guilty to the information so charging him on February 3, 1971.

March 10, 1971, an order was entered placing the defendant on probation

r three years. On May 6, 1971, a petition to vacate his probation was

led, alleging that he had committed a burglary on March 30, 1971, while

probation. The defendant pleaded guilty to the second burglary in a

obation revocation hearing on July 1, 1971, whereupon his probation v/as

voked and he was sentenced to serve a term of not less than one nor more

an five years in the penitentiary.

The defendant appeals from the order revoking his probation

the ground that the court erred in not admonishing the defendant as

the consequences of his admission of the allegation contained in the

At the revocation hearing the following colloquy tool-: place:

rj^s^ss^^fSWf^'
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"THE COURT:

MR. VELLA:

THE COURT:

What do you say, Mr. Vella"

[Court appointed Public Defender]
Yovr Hnnnr. I have spoken with Mr.
Bro^vn and gone over the petition.
At this time he is prepared to
either admit or deny the allegations
in the petition.

We are admitting the allegations of
the petition.

Well, let him admit it. Do you admit
the allegations in the petition?

THE DEFENDANT: Yes, sir.

THE COURT: I will revoke probation on the ad-
mission. Before I do, give me the
evidence that you have.

MR. LA FAYETTE: [State' s Attorney] Your Honor, the
...... ... .

store we are spealcing of is Fear's
General Store, ovmed by Mr. Fear. The .

'.
, .... V store had been broken into, a pad-

"'. lock had been jimmied off, and the iron
.--:.,,;,.; . bar across the door had been pried

,-' from the door casing. There v;as $45 in
' r-T--^'- ^-'-

- change, forty cartons of cigaTPttes,
twenty pocket knives, sixteen watches,"

r
/' three socket sets, five power drills,

circular power saw. Black and Decker,
those things were taken. -

We have a signed statement by the de-
fendant admiitting that.

* * * * :i :*: -x ^ * -A- *•

THE COURT: Is that true, what the State's Attorney
states? - '•

THE DEFENDANT: Yes, it is true, your Honor.

THE COURT: You are admitting this. Are you ad-
mitting it because you are guilty?

THE DEFENDANT: Yes.

THE COURT: All right, I will revoke and terminate '" "

'

. ; the probation and set it down for ag-
gravation and mitigation."

The defendant contends that at the revocation hearing he was

admonish.rnents required under Supreme Court Rule 402 (111,

. Stat. 1971, ch. IIOA, par. 402) as to guilty pleas. In support of

s contention he invokes thelanguage of People v. Pier, 51 111. 2d 95,

Sf??"«?SMI»«W?»>»!
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to due process in revoking probation, wherein tho court, after statin-

it due process ol Idw requires "nha-c a defendant caatyed v/ith having

Dlated his probation be entitled to a conscientious judicial determina-

3n of the charge according to accepted and v;ell recognized procedural

bhods" , went on to say: .

"Justice demands that he also be entitled to the pro-
tection of the same due-process requirements v/hich per-
tain to pleas of guilty v/hen he waives his right to a
judicial determination of the charge that he violated
his probation and confesses or admits the charges
of the revocation petition. If he does so in reliance
upon an unfulfilled promise by the State's Attorney, then
his confession or admission of the charge is not
voluntary for the same reason that a plea of guilty
entered in reliance upon an unfulfilled promise of
the State's Attorney is not voluntary." (51 111.

. , _ 2d 100. ) - . . . ;
.

-

. While the above quoted language may perhaps be susceptible

the interpretation put upon it by the defendant, such interpretation

not correct. The Supreme Court repudiated that interpretation in '

"

3ple V. Beard , 59 111. 2d 220, where, in commenting on the Appellate

art opinions in People v. Watkins , 10 111. App. 3d 875. and People v.

/an , 5 111. App. 3d 1005, the court said:

"We cannot subscribe to the broad constitutional ''.'

basis which defendants seek to engraft upon our
decision in People v. Pie r. The aforesaid language
of that opinion must be interpreted within the
factual circumstances presented in that case.

(People V. Arndt , 49 111. 2d 530, 533.) In People
V. Pier we did not consider the applicability of Rule •

,

" ;

402 upon probation revocation proceedings. We merely
expressed the view that due process required that a

defendant's admission must be voluntarily made."
(59 111. 2d 225.)

The court then went on to say:

"Rule 402 v/as formulated to secure proper entry of

guilty pleas. (People v. Krantz , 58 111. 2d 137,

194-195.) A defendant in a criminal trial or a

probation hearing may ultim.ately be incarcerated as a re-

sult thereof, but there is a qualitative difference'e

bation as recognized in Gagnon v. Scarpelli . [36 L. Ed. 2d 655.]

also People v. Grayson , 58-111, 2d 250, 254-25D-. )

VJe theFefore hold that Rul«e 402 is not applicable
to probation revocation proceedings . (Emphasis added.)

(59 111. 2d 225-227
.

)

tuitntfififiiiv.mi..*!:.' rt'
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The language quoted above vindicates the position taken

this court in Feujjle v. -tivans , 5 111. App. 3d 435, wheie we ut;ciintid

apply the admonishments of Supreme Court Rule 4 02 to a revocation

ring. While v;e recognizedthat a revocation hearing must be con-

ted in accordance with accepted standards of due process, v/e said,

]here is no analogy as counsel contends, between acceptance of a

a of guilty and the imposition of a sentence upon the revocation of

bation." (3 111. App . 3d 437.) .-•
The record before us amply demonstrates that proper regard

had for due process in defendant's revocation hearing and his ad-
truth of the

sion of the/allegations of the revocation petition v/as voluntarily

e. The defendant has had what he is entitled to—due process. His

iance on Pier as to the necessity for admonisbjnent under Supreme Court

e 402 is misplaced, as indicated by the language from Beard quoted

ve. We therefore find.no error in the revocation proceedings.

The judgment of the trial court is affirmed.

grn.ent affirm.ed. -, ;

MAS J. MORAN and DIXON, JJ., concur. ' - /
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IN THi;

APPELL'iTiL COJRT Or ILLINO:

FIFTH DISTFICT

/^.
.'.7/

^,6^—

OI'LC OF THE STATE OF ILLINO:S,

ro[. JOSEPH Fi. WOFFE,

PetitiOiiG:r-Appjllcint

,

)M ISRAEL, Y/arJea,
'

enard Branch Illinois

3partraent of Correjctions , •

Respondsnt-.Appellea

.

Anpoal from tho Circuit Couri; of

Randolph County.

Z^

Honorable Carl H. Beclcer,

Presiding Judge.

R CURIAM:

The petitioner, Joseph Wolfe, entei-ed a plea of guilty to arrned robbery in Cook

)unty on June 22, 1971 . Fie was sentenced to a term of six to ten years, the sentence

run concurrently with other sentences imposed for several other felony convictions.

October, 1373^ tlie petition filed for a writ of habeas corpus alleging that Iiis consti-

tional rights were violated because the respondent was not complying with Article 7

the Unified Code of Corrections (IlLRev.Stat. , 1973, ch. 38^ sec. 1003-7-1, et

.

q.). Specifically, the petitioner alleged violation of section 1003-7-2 (a) and (b) and

03-8-7(a) and (c) . The petition was denied and this Court appointed the Office of the

ate Appellate Defender as petitioner's counsel on ai^peal.

The Office of the State Appellate Defender has filed a motion for leave to withdraw.'/ as

•unsel pursuant to Anders v. California, 386 U.S. 738, 87 S Ct. 1359, 18 L.Ed. 2d 493.

ititioner has been given notice of the motion and lias been gi'antcd an oFcension of time

which to file pro se any documents supporting his appeal. No response has been

ceived. .... -

.
' ,

The sole issue, v/e believe, is whether habeas corpus is applicable to petitioner's

iavances.

It is well settled that habeas corpus proceedinyG are appropri^ite only w'loro the

iyinal judgment is void or ^'/'nere there has been som.e occurer.ce sul^seauent to tne

)nv],ction v/nrcn entities tne ooiencanL lo rei IlLRev.Stat,, 1973, ch . 35, sec.





- r.ac?l3 e:-: r-L. Shoffioid v. 'Ly.vney, 14 nij\pp.3c] 2o4; 30;^ N.T:.2d 439 (1973); Ponolo

. ,4. f,-v,'is V. Frye, 42 III.. 2d 58, 245 K.E.2d 433 (10G9); Pooplo exrol. Kolly v. Frya

,

[ Ti!..24 287, 242 I-!.E.2d 2G1 (19 64). The ]ioliLionor doon not contend that the origiml jud:;

^ !''-' ...11.
, 1. ri-

r.ir the foregoing reasons, tho judgir.iijit oi tb.o; circuit court is axarniod.

IJodon to withdrev/ alLov/ad,

iblioh A]jstract Only. .:
'

-
' ' ' •

-
•

-

nes, P.J. , and Eberspacher, J. , not piiiticipati.ag
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'3i>

APPELLME COURT OF ILLINOIS

FIFTH DISTRICT

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

,

V3

GENE WILLIAMS ,

Defendant-Appallant

.

Appeal from, the Circuit Court of the Second
Judicial Circuit, Jefferson County.

Honorable Charles E. Jona^'^ndr^
Honorable Harry L. Zi^-gfer

,"'

'/j'J/
Judges Presiding -^C^.

-&/.

Mr. JUSTICE G. MO RAN delivered the opinion of the court: '''^T^^^

^ CO/

The defendant Gene Williams appeals from convictions of the offS'-as'^es of

escape and unlawful restraint entered pursuant to negotiated pleas of guilty in the

circuit court of Jefferson County. The defendant's sole allegation of error is that

he was improperly convicted and sentenced for two separate offenses which v/era

part of a single criminal transaction.

The grand jury of Jefferson County returned f/vo indictments against the

defendant totaling five counts. The defendant was charged with two counts of burglary,

one count of escape , and two counts of unlawful restraint . On June 11, 1974 the

defendant pled guilty to escape and one count of unlawful restraint in return for which

the state agreed to dismiss the other charges and recommended that he be given con-

current sentences of one to three years. The court accepted the plea agreement and

his plea was taken in compliance with Suprem.e Court Rule 402 (III. Rev. Stat. ch. UOA,

par. 402). He received the recommended sentence. ........

In Illinois it is well-established that where tvvo violations arise out of the

same transaction, they must be viewed as but one offense and a defendant m.ay be

convicted and sentenced tor oniy the single most serious crime. People v. Lilly ,

5 5 111. 2d 493, 309 N.E.Zd 1. From our review of the record, it is apparent that the

actions constiiuting ULilawfijl restraint rnerely enabled and were part of the greater

offense of escape. Therefore, the defendant's conviction of unlawful restraint must

be reversed and the sentence received must be vacated. People v . Lerch

,

52 III. 2d 78,

289 N.E.2d 293; People v. Whittington , 45 III. 2d 405, 205 N.E.2d 679; People v.

Pov/ell, 21 hl.App.3d 423, 315 N . E . 2d 52 7.





The state objects that the result reached above is inequitable in that it

affirms the plea "bargain" while at the 3^.me time reducing the consideration offered

by the defepdnnr \t i=: srg,jf.rl thnf reveryia 1 of rlie convkri^ioii and vacation of the

sentence for unlawful restraint allows the defendant to avoid the consequences of that

charge and the burglary counts, the state having agreed to dismiss the burglary charge

as part of the plaa agreement. The state argues that this amounts to adding the judicial

imprimatur to a process which undermines the role of the negotiated plea in the criminal

justice system. V/e disagree. The state should have no grounds for complaint, having

agreed to the terms of the plea agreement. If the charges agreed on were improperly

considered separate transactions, the fact that one conviction must be reversed and

the sentence vacated does not affect the conclusion that the defendant was fully

punished for his criminal conduct.
. . ^

For the reasons given , the conviction and sentence for escape is affirmed.

The convicLluu of uuiawful restraint is reversed and ths

Affirmed in part and

reversed in part

.

CONCUR:

Karns , Carter, JJ,

PUBLISH ABSTRACT ONLY.
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1^ i jjxjxji V J. !_, >„^^Ui.^X Wi. J. il ij X L^l '^ X i>

C'..-,i(,: ^.pf,.

FIFTH DISTRICT

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff -Appellee

,

V.
.. ..

JAMES WILLIA-MS and HEPJ:'La.N YATES III,

Defendants-Appellants .

Appeal from the Circuit
Court of Saline County

Honorable John H. Clayton,
Judge Presiding.

PER CURIAM

Defendants Rico Latimore, Arthur Vesey, James V^illiams and

Henuan Yates III were indicted for the offense of rape. A jury found

the defendants guilty and on October 17, 1972 Latimore was sentenced

to a rerm of 9 to 2 years and Vesey, Willxam.s and Yates v/ere each

sentenced to a term of 7 to 20 years. All four defendants appealed

separately. We subsequently ordered the four cases consolidated for

purposes of oral argujnent and opinion. Because of cur opinion concern-

ing Williams and Yates, however, we have found it necessary to sever

their appeals from those of Latimore and Vesey.

On appeal Williams and Yates contend that they were erroneously

prosecuted as adults contrary to the requirements of the Juvenile Court

Act, 111. Rev. Stat. 1971, ch. 37, sec. 701-1, et^ seg. The People

have filed their brief in this cause and confess error. We have

examined the record and are also of the opinion that criminal proceed-

ings were improperly instituted against these defendants.

Both Williams and Yates were 16 years of age at the time of the

alleged offense. The State's Attorney obtained indictments agamst

Williams and Yates and prosecuted them under the criminal laws o^ this

State without filing a petition pursuant to the provision of the

ii'7.=irii liZi Act, 111. Rev. Scat. 1971, ch. 37, sec. 702-7

State's Attorney's determination of v/hich court a minor is to be pro-

secuted is expressly conditioned upon filing of a petition which alleg.

the commission of a crime. P eople v. Rahn, 59 111. 2d 302, 319 N.E.2d

737 (1974) . We have recently discussed this question in greater da-

tail in People v. Caudel l, Docket No. 73-74, filed June 9, 1975, and

^3„ „^^ i'fz.c,-] i-h.Tf- F) repetition of that discussion is necessary.





Because of the failure to comply v/ith tha requirenents of

the Juvenile Court Act, the judgment of the circuit court is re-

versed and the cause is remanded.

REVERSED AND PJS^LJuMDED

.

PUBLISEi ABSTR.^CT ONLY.

EBERSPACHER and G. MORAN, J.J., not participating.
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No. 74-191

IN THE

APPELLATE COURT OF ILLINOLS

FIFTH DISTRICT

^ jUN 1 1 Kh75

Td/^ -fi-
tiFTH OiSTRICr Or ilUNOri

'i-0?LE OF THE STATE OF ILLINOIS,

Plaintiff-Appallee,

CLIFFORD RUSSELL WHITE,

Defendant-Appallant.

Appeal from the Circuit Court of

Wayne County.

Honorable Alvin Lacy Williams,
Judge Presiding,

'ER CURIAM: ' ' .

The defendant, Clifford WhJ.te, entered a plea of guilty to a criminal complaint

;harging him with the offense of intimidation. He was sentenced to a term of probation

or two years. Subsequently a hearing on a petition to revoke probation was held. As

1 result of this hearing defendant's probation was revoked and he was sentenced to a

erm of one to three years imprisonment.

On appeal, the defendant contends that the complaint iS^ fatally defective on

urisdictional grounds for failure to charge the defendant v/ith ail the elem^ents of the

:rime of intimidation, specifically for failure to charge that the defendant threatened

:o endanger the bodily safety of another person with the intent to cause that person to

Derform or to omit the performance of any act. The People have filed a Motion to Vacate

3onvictlon and therein agree with the defendant's conLention. We are of the opinion that

iefendant's argument warrants a reversal of his conviction for intimidation and we need

aot, therefore, consider the other arguments presented on appeal.

The pertinent languageof the complaint alleges that:

"... the said Ciitiord Kussell Wnite did knovymgly tb-reaien lo perform,

without lawful authority, an act which would endanger the l:)odily safety

of Pearl Waller and Dorthiea Bradham in that he discharged a .22 caliber

rifle in the direction of Pearl Weller and he did wield or point the said

rixle m the direction of DorL'ueaBiadh.cim in a rec]cLess irsaaiter. He did

discharge this gun in the presence of r'eari Waller and DoiThiea Bradham,

at their family's home located in Elm River Township, Wayne County,

said acts endangering the safety of Pearl Weller and Dorthiea Bradham

in v-lolation of Chapter 33, Section 12-6(a)(l) of the Illinois Revised

Statutes of 1S71 ....





h-:; statutory dofinition of intimidation roads, in part:

(a) A p^riTon commits intimidation when, with intent to cause another
to pgrform or to omit the Dsrformance of any act , he communicates
to another a thjreat to perform without lawful authority any of the

(1) Inflict physical harm, on the person threatened or any other
person or on property; or

(em.pha sis added) Ill.Rev. Stat. , 1973, ch. 38, sec. 12-6(a)(l).

A complaint must sec forth the nature and elements of the offense charged. Ill.F^ev.

tat., 19 73, sec. 111-3 (a) (3). A requisite element of the offense of intimidation is the

.ental intent to cause another to perform or to omit the performance of any act (III. Rev. Stat.

973, ch, 38, sec. 12-6(a)(l)). A complaint which fails to allege the requisite m.cntal state

oes not charge an offense and is therefore defective. People v. White, 22 Ill.App.3d 206,

17 N.E.2d 273 (1974); People v. Matthews, 122 Ill.App.2d 264, 258 N.E.2d 378 (1970);

eople V. Slaughter, 67 m.App.2d 314, 214 N.E.2d 20 (1960) (Abst.)

.

Since the complaint failed to charge the defendant with an essential element of the

ffense of intim.idation, to wit, that the defendant intended to cause another to perform or

) omit the performance of any act, the complaint is fatally defective and the conviction

f the offense of intimadation is reversed. (People v. Kite, 10 Ill.App.3d 620, 295 N.E.2d

00 (1971)).

Reversed. -^

Dnes, P.J. and Eberspacher, J, not participating.

'
' Publish Abstract Only.
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APPEAL FROM TI!E

CIRCUIT COUi-Vi'

OF COOK COUNTY.

HONORABLE
JOSEPH A. POWER,
PRESIDING.

PEOPLE OF THE STATE OF ILLINOIS,

RcsponclGnt-AtjpGllce

,

vs .

SAMUEL SMITH, JR.

,

Petitioner-Appellant.

PER CURIAM • . .. . . .

Before Stamos, Leighton, and Hayes, JJ.

Samuel Smith, Jr., petitioner, was found guilty

sfter a bench trial of one charge of murder and tv/o charges

of armed robbery (111. Rev. Stat. 1969, ch. 38, pars. 9-1

and 13-2) . He was sentenced to concurrent terms of 20 to 40

years on the charge of murder and 2 to 5 years on each charge

of armed robbery. Petitioner appealed and on June 27, 1973,

this court affirmed the judgments of conviction, Peoole v.

Smith , 12 111. App. Jd 507, 299 N.E. 2d 492.

On July 11, 1973, petitioner filed a pro se

petition pursuant to the Illinois Post-Conviction Hearing Act

(111. Rev. Stat. 1973, ch. 38, par. 122-1 et seq . ) . An

attorney was appointed to represent petitioner and an amended

post-conviction petition was filed. On May 14, 1974, upon

motion of the State, petitioner's amended post-conviction

petition was dismissed without an evidentiary hearing. Peti-

tioner appeals that dismissal. ...-.,

Petitioner's first contention is that he v;as entitled

to an evidentiary hearing on the allegation in his amended

post-conviction petition that the trial judge should have dis-

qualified himself since he had heard testimony at a prior bench

trial of three co-defendants v;hich imolicated the oetitioner.

Petitioner concedes that the trial judge did not in any manner





prior to or -">.t t-''i.-il i ml i r-nt-r. t 1
1
n t li.. i.;.,<;

f vr '"; i ' .'.! LCC'i •Tnin'^l"

petitioner. Tho qist of petitioner's arquiuont in that the

trial judge v;ho heard toGtimony implica tintj notitioner <it the

prior trial of three co-defendants could not possibly be fair

and impartial and was inherently orejudicod.

Courts of this State have often stated the rule

that a trial judge, in a bench trial, is presumed to consider

only competent evidence. Peoole v. Bey , 51 111. 2d 262, 231

N.E. 2d 633; Peoole v. Fuca , 43 111. 2d 1S2, 257 :;.E. 2d 239.

The basis of this rule is the recognition that a trial judge

possesses the abilitv to determine the factual issues based

only upon legally relevant and competent evidence introduced

at trial and will not let any personal bias, prejudice or

irrelevant material enter into his detemiination.

In United S tates ex rel. Bennett v. Myers , 331 F.

2d 814 (3rd Circuit) the defendant sought a v;rit of habeas

corpus to overturn his State conviction on the charge of

robbery. One of defendant's contentions v/as that the trial

judge should have been disqualified because he had heard testi-

mony regarding a co-defendant's confession v;hich implicated

the defendant. The court rejected defendant's contention

holding:

"There would be a complete breakdown
on the operation of the machinery of justice
if we refuse to recognize the capacity of
a trial judge to put aside v/hat he has heard
if it is not legally relevant to the case."

See also United States v. Dichiarinte , 415 F. 2d 125 (7th Cir-

cuit) .

In the case at bar, petitioner has not alleged, and

indeed the record does not demonstrate, that the trial judge

in an^' '.•;a'" indicated that he was in anv manner ore^jUdiced

against the petitioner. On appeal petitioner concedes that the



H
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record domonrs Lra tos , to use poti t--ioT->or '
^; tfrn , ,i "c-Lmh"

trial. VVc cannot accent Pfti t ioncr ' s ar<jutncnt 1-Ii.it IIm- trial

judge v;as inherently prejudiced by havincj hoard te.stiinonv

implicating notitioner at a previous trial of r.cveral co-

defendants. There is nothing in the record v/hicii would in

any way demonstrate that the trial judge in finding netitionor

guilty considered anv evidence not legallv relevant to tiic

case. Under these circumstances we conclude that the trial

judge v/as not under a duty to excuse himself.

Petitioner's next contention is that the trial judge

should have called the grounds for his disqualification to

the attention of the parties. Petitioner argues that trial

counsel was unaware that the evidence adduced at the prior

trial implicated the petitioner. Petitioner's argument is

based v/holly upon speculation. The record demonstrates that

prior to trial, de'ense counsel filed a motion for acquittal

on the theory of collateral estoppel in that a co-defendant

had been convicted of the shooting with v/hich oetitioner was
1/

charged. This motion was denied by the trial court. How-

ever, this motion failed to demonstrate exactly what knowledge

of the prior trial defense counsel had in his possession.

Attached to the, amended post-conviction petition was peti-

tioner's affidavit in which he stated that as far as he knew

his trial counsel was not aware of the testimony adduced at

the prior trial. Again, this is at best speculation. Peti-

tioner could have attached a copy of an affidavit of defense

counsel to the pos L-coiVvicLion peLlLiuii, buL u-lu not du so.

From the pre-trial motion filed by defense counsel it is evident

that counsel knew the same trial judge had presided at the

previous trial of several co-defendants. Nevertheless, counsel

1/ The co-defendant had been convicted on the basis of legal

accountability- Petitioner herein had been charged as

the principal.

- 3 -
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in dotormininci his trial tcictics cliose not Lo nak<.> a inoLion

for Gubstitution of "ju'lcics.

We have previously noted there 13 no evidence that

the trial judye was prejudiced against the !>etitioner. Since

the trial judge was not disqualifiied , there was notiiinq wliich

he was obligated to call to the attention of defense counsel.

A trial judge is under no duty to instruct an attornev on ho-';

to prepare his case for trial or the tactics he should take

prior to or at trial. We find no error in the trial judcfe's

actions

.

Petitioner's final contention is that he did not

knowingly and intelligently v/aive his right to a trial by

J— — \ .1.*. W*1»-*.W At^ VVL^O V^ i ll-L*V C^ J_ ^ V_< X, l_ 1 t ^ 1_ O. V— C- U 11 CI U t_ 1 1 C U 1. X CI J_ J'-J.'^^^

had prejudged his case. This argument is predicated upon

defendant's conclusion that the trial judge had orejudged

his case v;hen he found a co-defendant guilty at a prior bench

trial and the testimony at that trial implicated the oetitioner.

As we have noted earlier in this opinion, the petitioner has

failed to demonstrate, and the record does not show, any

.evidence which demonstrates that the trial judge was prejudiced

against petitioner. In the original pro se post-conviction __

petition filed in this case petitioner admitted that the trial

judge informed him that he had a right to a trial by jury and

that petitioner waived his right based upon the advice of

counsel. Upon this record we conclude that oetitioner has failed

to dem.onstrate that his waiver of his right to a trial by jury

v/as not knowingly and understandingly entered.

Accordingly, the judgment of the circuit court of

Cook County is affirmed.

JUDGMENT AFFIRMED.

- 4 -
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PEOPLE OF THE STATE 0? ILLINOIS,
EX REL. GALE FULLER,

Re lator-Appellant,

V.

JOHN J. TV70MEY, WARDEN, ILLINOIS
STATE PENITENTIARY, JOLIET,
ILLINOIS,

• Respondent-Appellee

APPEAL FROM THE
CIRCUIT COURT OF
COOK COUNTY,

HONORABLE
JOSEPH A. POWER,
JUDGE PRESIDING.

BEFORE BARRETT, P.J., DRUCKER, J. and LORENZ , J,

PER CURIAM, FIRST DISTRICT, FIFTH DIVISION.

Gale Fuller, relator, filed a pro se petition for v/rit of

habeas corpus seeking his release from the Illinois State Per.i-

tentiary where he is imprisoned pursuant to a ten to fifteen

year sentence imposed by the circuit court of Cook County upon

conviction of robbery in 1963. The petition for writ of habeas

corpus was premised upon the fact that at the time of the impo-

sition of the Illinois sentence relator was serving a sentence

in Alabama for an offense committed in that State , and upon

relator's contention that the Illinois sentence v/as served con-

currently with the Alabama sentence. The trial court sustained

respondent's motion to dismiss the petition for writ of habeas

corpus and the relator appeals from that order.

On appeal, relator raises three issues: (1) v.'hether re-

lator's sentence should be concurrent with the Alabama sentence

where the Illinois judgment did not specify consecutive sentences

and where it v;as impossible for relator to begin serving his

sentence on the date specified in the Illinois judgment; (2)

whether relator was denied the equal protection of the lax>; when

his sentence was construed under the Illinois statute then m
effect to run consecutivel\' to the Alabama sentence; (3) v/hethor
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relator's guilty plea v/as involuntary v;here it v/as based upon

the mistaken understanding that his Illinois and Alabama sen-

tences would be served concurrently.

The petition for writ of habeas corpus was filed by

relator on April 6, 1973, alleging his incarceration in Illinois

pursuant to a judgment entered on October 17, 1963. The peti-

tion alleged that the mittimus issued upon that conviction on

October 18, 1963, and the sentence of ten to fifteen years

imposed thereby, less good time, was satisfied in December,

1971; that respondent has refused to permit the time served

on the Alabama sentence to be credited against the instant

sentence, respondent claiming that the Illinois sentence did

not commence until expiration of the Alabama sentence and until

relator was received at the Illinois State penitentiary

;

that the original mittimus does not provide that the Illinois

sentence "be held in abeyance" until the completion of the

Alabama sentence, but directs delivery of relator to the Illi-

nois State Penitentiary for service of the Illinois sentence;

that the original mittimus had been in force and effect and

was satisfied in December, 1971; and that relator is therefore

being deprived of his freedom by respondent, who has exceeded

"the jurisdiction" of that mittimus . The petition for writ of

habeas corpus further alleged that relator's trial counsel

informed relator that the trial judge stated, shortly after the

instant sentence was imposed, that the sentence v/as to commence

running from the date of the issuance of the mittimus and that

the sentence had in fact been running.

Respondent's motion to dismiss relator's petition, filed

on ?iUgu3t 2, 1973, alleged that the trial court v/hich had

2.
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entered the instant judgment had jurisdiction over the relator

and over the subject matter; that relator failed to bring him-

self within the provisions of the law relating to habeas corpus

such as would entitle him to discharge from custody,- and that

the circuit court has no jurisdiction to supervise or to other-

wise control the actions of the Department of Corrections.

The facts elicited at the hearing on respondent's motion

to dismiss the habeas corpus petition disclosed that relator

had been extradited from Alabama for trial in Illinois on

October 17, 1953; that relator was found guilty under Indict-

ments 62-305, 62-307 and 62-303, and sentenced to concurrent

terms of ten to fifteen years; that he was returned to Alabama

Oil DeceiTiber 2, 1353, Lo coiupleLe service of a previously iraposed

sentence in that State; and that he ^^7as returned to Illinois

on July 21, 1970, to commence service of the Illinois sentence

imposed pursuant to his robbery conviction. The court below

noted that the time served on the Alabama sentence was not to

be applied to the time to be served under the Illinois sentence

and therefore sustained respondent's motion to dismiss the

petition for writ of habeas corpus. '•

OPINION

Relator's first contention is that the instant sentence

must be considered to have been imposed concurrently with the

Alabama sentence since the original m.ittimus failed to specify

whether those sentences were to run consecutively or concur-

rently and was therefore ambiquous and uncertain. Although

the original judgment in the trial court does not appear in the

record on appeal, both relator and respondent agree that the

judgment contained no language concerning whether the cisr.zor.c^

imposed thereunder v/as to run concurrently v;ith or consecutively

to the Alabama sentence. However, relator points to the fact
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that the original mittimus failed to recite that the instant

sentence was to- "be held in abeyance" pending service of the

Alabama sentence. He believes that from this v/e must conclude

the m.ittimus called for commencement of the service of the

Illinois sentence in the Alabama prison. It is apparently his

contention that this conclusion would require us to find that

concurrent sentences were imposed. This argument is without

merit. It is the original trial court judgment and not the

mittimus issued pursuant thereto that controls the conditions

of relator's confinement in Illinois. People v. Troesch ,

57 Ill.App.2d 466, 206 N.E.2d 468.

Relator relies upon the cases of People v. Hardgrave ,

406 111. 211, 92 N.E.2d 464, and People v. Kamrowski , 412 111.

383, 107 N.E.2d 725, to support the proposition that sentences

which are stated to run consecutively, but which are indefinite

and uncertain, will be held to run concurrently. V7e fail to

see their relevance. It is well established that the imposition

of two or more sentences to the Illinois penitentiary are pre-

siimed to have been imposed to run concurrently unless otherwise

specified in the judgment of the court. (People v. Boney

,

128 Ill.App.2d 17 0, 262 N.E.2d 766.) Where, however, the

accused is also serving a sentence in a federal or a sister

state institution, the contrary is true. Statutory authority

to impose Illinois sentences to run concurrently v;ith federal

sentences has existed for only one decade. (See 111 . Rev . Stat

.

1965, ch. 38, par. 1-7 (n) ; carried forward to 111 .Rev. Stat

.

1973, ch.. 38, par. 1005-3-6 (e) . ) Statutory authority to impose

Illinois sentences to run concurrently with those of sister

states is e'ren more recant. Ill .Rev^ Stat , 1973,. en. 38,- par,

1005-8-1 (f ) .

We note that relator asserts that he was sentenced under

"111. Rev. Stat. , ch, 38, par. 1-7 (m) , (n) " which, he claims.
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allov/ed concurrent sentences between Illinois and federal

sentences but not between Illinois sentences and those of

other states. Section 1-7 (n) , as we have indicated above,

did not come into effect unLil 19G5. Since relator was sen-

tenced in 1953, he cannot claim a denial of equal protection

at the time of his sentencing because even federal prisoners

did not possess any rights which were not also enjoyed by

prisoners of other states. Decisions of this court arising

out of post-1955 sentencing are plainly inapplicable to the

instant case. See People ex rel O'Meara v. Bensinger ,

No. 58578, March 14, 1975.

Therefore, since sentences are presumed to be concurrent

only if they are to be served in Illinois penitentiaries, v/e

hold that relator's Illinois sentence is to be served consecu-

tively to his Alabama sentence.

Relator has also contended that his plea of guilty to th;

robbery charge was involuntary since it was made under the

mistaken belief that the Illinois and Alabama sentences would

be served concurrently. The record discloses, however, that

relator did not enter a plea of guilty to that charge but

rather that he was found guilty after a jury trial. Clearly,

this last contention is utterly frivolous.

For the foregoing reasons the order of the court below

sustaining respondent's motion to dismiss relator's petition

is affirmed.

AFFIRMED

.

PUBLISH ABSTRACT ONLY,

5.
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PEOPLE OF TKE STATE OF ILLINOIS,

Respondent-Appellee

,

V.

OTIS A. HILL,

Petitioner-Appellant.

APPEAL FROM THE
CIRCUIT COURT OF
COOK COUNTY.

HONORABLE
JOHN F. HECHINGER,
JUDGE PRESIDING.

BEFORE BARRETT, P.J,, DRUCKER, J. and LORENZ , J.

PER CURIAM, First District, Fifth Division.

On March 5, 1973, Otis A. Hill, petitioner, was convicted

upon his plea of guilty of the crime of murder (111. Rev.

Stat. 1971, ch. 38, par. 9-1). He was sentenced to a term

of 15 to 30 years. Petitioner did not appeal.

On December 31, 1971, petitioner filed a pro se post-

conviction petition pursuant to the Post-Conviction Hearing

Act (111, Rev. Stat. 1973, ch. 38, par. 122-1 et sag .)

.

Counsel was appointed to represent petitioner and an amended

post-conviction petition was filed. On June 25, 1974, upon

•motion of the State, petitioner's amended post-conviction

petition was dismissed without an evidentiary hearing.

Petitioner- wished to appeal the dismissal of his amended

post-conviction petition and the public defender of Cook

County was appointed to represent him. After examining the

record, the public defender has filed a m.otion in this court

with leave to withdraw as appellate counsel. Pursuant to

the requirements set out in Anders v. California , 386 U.S.

738, a brief in support of the petition has also been filed.

The brief states in effect that a.n appeal in this case would

be wholly frivolous and without merit. On February 6, 1975,

petitioner was m.ailed copies of the motion and brief. He
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was informed that he had until April 15, 1975 to file any

additional points he might choose in support of his appeal.

He has not responded.

OPINION

The m.otion and brief of the public defender state that

the first possible argument which could be raised on appeal

is that petitioner was entitled to an evidentiary hearing on

the allegations in his post-conviction petition that the trial

.judge in accepting his plea of guilty, failed to comply with

Supreme Court Rule 402 (111. Rev. Stat. 1973, ch. IIOA,

par. 402). The record reflects that when petitioner's case

was called for trial on March 5, 1973, defense counsel in pe-

titioner's presence informed the trial court that pursuant

to a pre-trial conference which had been held, petitioner

wished to enter a plea of guilty. The trial judge admonished

the petitioner that he was charged with the crime of murder,

detailing all of the facts as alleged in the indictment. Pe-

titioner was admonished that by entering a plea of guilty-

he would waive his right to remain silent, his right to a jury

trial or a bench trial and his right to be confronted by the

witnesses against him, including the right to cross-examine

each witness. The trial judge informed petitioner that upon

a plea of guilty to the charge of murder he could be sentenced

to an indeterminate term, v/ith a minimum sentence of 14 years.

The trial judge also informed petitioner that built into any

sentence there would be a mandatory parole period of five

years. By questioning the petitioner, the trial judge deter-

mined that there had been a pre-trial conference between

defense counsel and the assistant State's attorney in v/hich

it was agreed that the State would recom.mend a sentence of 15

-2'
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to 30 years. The trial judge stated that he was not a party
to that conference and was not bound to impose that sentence.
Petitioner stated that he understood. The facts which provided
a basis for the indictment were then stipulated to by the

parties. After a hearing in aggravation and mitigation, the

trial judge sentenced petitioner to a term of 15 to 30 years.

In his amended post-conviction petition, petitioner

argued that the trial judge failed to question him personally

— ^_.. ^^^j.^ ^^ --^e..mx.ic: wiiecner any rorce, threats or

promises apart from the plea agreement had been used to obtain
the plea of guilty as required by Suprem.e Court Rule 402(b).

-- z.^::j:^£_:^__t.-__±L:t±.±^.' -^ -> -ixx.^a zdd, j^u N.ii'.2d lb, the Supreme

Court rejected a similar contention holding:

I^ upon review of the entire record it can be
detanr.ined that the plea of guilty made under
the terms of a plea agreement was"" voluntary

,

and was not m.ade as the result of force, threats
or promises other than the plea agreement, the
error resulting from failure to com.ply strictly
with Rule 4 02(b) is harmless."

In the case at bar, petitioner represented by counsel

entered his negotiated plea of guilty only after a pre-trial

conference. Petitioner was admonished that by entering his

plea of guilty he waived his right to confront the witnesses

against him and his right to have a jury trial or a bench

trial. Petitioner indicated that he understood the results

oi. the pre-trial conference and was aware that the State

wouia recommend a sentence of 15 to 3 years. After all of

these admonishments, petitioner persisted in his plea of

guilty, which was then accepted by the trial court. Petitioner

•vas then sentenced in accordance with the plea agreement.

After a consideration of the entire record, we conclude that

-3-
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except for those_ included in the plea agreement petitioner

v;as made no promises and that his plea of guilty v/as voluntarily-

entered and v/as not the result of any force or threats.

In his amended post-conviction petition, petitioner also

argued that at the time he entered his plea of guilty the

trial judge failed to admonish him that he had an option to

be sentenced under the law in effect at the tim.e of the com-

mission of the crime or under the Unified Code of Corrections

which was in effect at the time of sentencing. The only dis-

tinction between the law in effect at the time of the commis-

sion of the crim.e and the Unified Code of Corrections is that

the Code provides for a mandatory parole period of five years.

The Supreme, Court has held that when a defendant enters a plea

of guilty he need not be admonished as to the m.andatory parole

terms of the Unified Code of Corrections. People v. Krantz ,

58 111. 2d 187, 317 N.E.2d 559.

Here, the petitioner, represented by counsel, entered

a negotiated plea of guilty after a pre-trial conference.

The trial judge in accepting his plea of guilty carefully

admonished the petitioner as to the possible statutory penalties

under the Code, including the fact that a parole term of five

years was mandatory. Petitioner's plea negotiations were

entered into in an attempt to avoid a higher penalty. Peti-

tioner received the sentence agreed to at the trial conference.

After a reading of the record it is clear that petitioner

was electing to be sentenced under the Unified Cede of Cor-

rections as part of his negotiated plea of guilty. Under

these facts, we conclude that the admonishments given peti-

tioner v/ere sufficient to constitute substantial com.pliance

_ 1

.
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with Supreme Court Rule 4 02 and that ho entered his nego-

tiated plea of gtiilty voluntarily choosing to be sentenced

under the Unified Code of Corrections. People v. Jackson ,

Ill-App.Sd
, ^N.E.2d (Mo. 59633, February 25,

1975.)

We have examined the record and concur in the opinion

of the public defender that the arguments thus raised do not

have substantial merit. Our inspection of the record does

not disclose any additional possible grounds for an appeal

which are also not frivolous.

Consistent with the foregoing holding, the motion of the

public defender of Cook County to withdraw as counsel on

appeal for the petitioner is allowed and the judgment of the

circuit court of Cook County is affirmed.

AFFIRMED.

PUBLISH ABSTRACT ONLY,

5-
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PEOPLE OF THE STATE OF ILLINOIS, ) APPEAL FROM
) CIRCUIT COU"'^

Plaintiff-Appallee^ ) COOK COUNTY^
)

V. •
, )

•

)

DONALD E. V7RIGHT,
) IIOMOIIABLE
) FRED G. SURIA,

Defendant-Appellant.
) PRESIDING.

Mr. JUSTICE JOHNSON delivered the opinion of the court:

The defendant, Donald E. VJright, was charged in indictment

No. 72-2505 with the offense of murder. Pursuant to plea

negotiations between the state's attorney and defense counsel,

Wright changed his plea from not guilty to guilty to the charge

of voluntary manslaughter. After being admonished by the court

in accordance with Supreme Court Rule 402 (111. Rav. Stat. 1971,

ch. IIOA) , he was found guilty of voluntary manslaughter and

sentenced to a term of 6 to 12 years in the penitentiary on

November 23, 197 2.

On February 16, 1973, defendant filed a pro se petition for

relief under the Post-Conviction Hearing Act (111. Rev. Stat.

1971, ch. 33, § 122-1 et seq. ) , alleging that his sentence did

not conform with the American Bar Association recommendation

that the minimum sentence should not exceed one-third of the

maximum. The public defender of Cook County v;as appointed to

represent defendant and filed a supplemental petition on his

behalf. At a hearing before the Honorable Fred G. Suria on

June 11, 1974, the pro se and supplemental petitions were dis-

missed on motion of the State. Defendant thereupon filed a

notice of appeal from the order dismissing his post-conviction

petitions™

ly w

County, filed a motion to vjithdraw as counsel pursuant to

Anders v. California (1967), 386 U.S. 738, 18 L.Ed. 2d 493, 87

S.Ct. 1396. In his motion and brief, counsel assorts that he
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has reviewed the record and found no moritoriouc issues to be

-iT*-'/-*.^ /^*-\ 'ly-N'*-^/^-!! -f- !->-»

defender's motion and brief were mailed to defendant on March 7,

1975. Ho was further advised that he had until May 12, 1975 to

file any points he desired in support of his appeal, after which

date the court v/ould make a full examination of all proceedings

and decide whether the appeal is wholly frivolous. Defendant

has not responded.

We have made an independent examination of the record in

the instant case and concur in the opinion of the public de-

fender that there are no grounds that could support a successrui

appeal. The Unified Code of Corrections provides that the min-

imum term of imprisonment shall not be greater than one-third

of rhe maximum set by the court. (Hi. Rev. Stat. 1973, ch. 38,

§ 1005-8-1 (c) (3) . ) However, the Code became effective on Jan-

uary 1, 1973 and v/as applicable to offenses that had not reached

the sentencing stage or a final adjudication. (111. Rev. Stat.

1973, ch. 33, § 1008-2-4.) In this case, the defendant was

sentenced on November 28, 1972 and no appeal was perfected from

either the conviction or the sentence. Hence, the offense for

which defendant was prosecuted had reached a final adjudication

prior to the effective date of the Code of Corrections.

In view of the foregoing, the motion of the public defender

of Cook Counry for leave to withdraw as counsel is granted, and

the judgment of the circuit court of Cook County is affirmed.

Motion granted.
Judgment affirmed.

DIERINGER, P.J. andADESKO, J., concur.

Abstract only.
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Plaint iff-Appaiiant,

V.

DANIEL STEELE,

Defendant-Anna ilea.

APPE/vL FROM THE
CIRCUIT COURT
OF COOK COUNTY.

HONORABLE
EARL E. STPJ\YHORN,
PRESIDING.

Mr. JUSTICE EGAN delivered the opinion of the court:

The defendant, Daniel Steele, was charged with unlawful use of

a v/eapon and the armed robbery of Joseph Kayes. The trial court sus-

tained the defendant's motion to suppress physical evidence and tne

identification testimony of Joseph Hayes. The State appeals pursuant

to Supreme Court Rule 504. Ill . Rev. Stat . 1973, ch . IIOA, par. 604

(a)(i).

At the hearing on the m^otion to suppress, the defendant testified

that about 10:30 p.m. on May 6, 1971, two police officers entered the

tavern where he was a patron and ordered four m.en to stand against the

wall. He was standing by the bathroom door v/hen a gun was thrown on

the floor at his feet. The police took, him outside and asked who

owned the gun. They did not search him nor ask for identification,

although he had identification in his own name. He was taken to the

P' 7th District Police Station and booked,

David Oglesby, a City of Chicago policeman, testified that he

and his partner were- assigned to beat 706 and were driving in a marked

squad car at 11:30 p.m. on May 6, 1971, in the vicinity of 6747 South

Hals ted Street when they were "flagged dov/n" by a man that Oglasby had

seen before but whose name he did not know. The m.an said there was

another man in the tavern with a gun v/ho was described as wearing a

black jacket, black trousers and a black and white cap and having a

cast on his left hand. Oglesby went into the tavern and the defendant,

'.e description, C3me toward h^.' Crrlosbv asked the t^z^T.^^T.zVr, O ZIH 'C

if he had a gun and the defendant said, "Yes." Oglesby drew his re-

volver and the defendant gave him the gun he had on his parson.
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Contrary to his testimony on the motion, Oqiesby testified

Detore tne drana Jury tnat ne tirst saw tn.e dclendant out3icle the

tavern and he arrested him at that time.

Eari Marshall testified that he and his partner, John Palmer,

were assigned to beat 763 and were called to assist Officer Oglesby

with the arrest of a man with a gun at 6747 South Halsted. They

went to the location but the police officers were not there. lie

met the arresting officers, Oglesby and Johnson, at the station.

Oglesby wanted Marshall to assist with the paper work and to process

the defendant. While Marshall was making out the arrest report, the

defendant emptied his pockets onto the table together with his wallet

and said, "Check this out.." There were a number of identification

cards and charge cards v/hich were in the name of Joseph Hayes. The

defendant had only a general assistance card with his ov;n name and

address. Marshall did not observe the line-up nor did he see Hayes.

His only participation was to write up a report and to check out

Hayes' identification.

When questioned by the court, Marshall said he met Oglesby at

the station; but Oglesby had left the station before Marshall and

his partner found Hayes' identification. Marshall said that Oglesby

made- the arrest, that he was not present at the tim.e and that he did

not knov7 any of the facts leading up to the arrest other than what

he learned from Oglesby.

He prepared the original arrest report which, contrary to his

trial testimony, stated there was an "on view arrest by beat 7 06

[Oglesby and Johnson] and 763 [Marshall and Palmer]". The report

also said that the defendant was observed "exiting from" the tavern

with his ri'-'ht hand behind his back; that Oglesby grabbed his nan>-i

and rem.oved a pistol from it; and the defendant was transported to

the 7th District with the assistance of Marshall and Palmer. When

cestifying before the Grand Jury, Marshall said, contrary co his

hearing testimony, that when he went to 6747 South Halsted he saw

the defendant. .

- 2
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Afcer tne trial court had completed questioning Marshall, he

stated that he vas going to sustain the raotion because the police

officers were lying and gave reasons for his view. l-^en the State's

Attorney asked for a finding of fact, the court said:

"I v;ill give you a finding of fact.
"The court finds as a matter of fact

that on the 7th day of May, 1971, the defend-
ant Daniel Steele was in or about the vicinity
of 6747 South Halsted Street. That at that
time he was arrested by David Oglesby viho at
that time had no legal cause for the arrest.
He purportedly had received information from
a person that he had seen in the neighborhood
for some six months . who gave him inform.ation
that some person v/as in the tavern with a gun
and gave him a purported description. No pur-
ported description fitting that person appears
in any report that I- have seen.

"Furthermore, the court finds as a matter
of fact, that Officer Oglesby said that as he
entered the tavern on the night in question
that the defendant was approaching him, that
he stopped the defendant and asked him, 'Do
you have a gun,' and the defendant said 'Yes,'
and gave it to him.

"The report that I have just read indicates
that Officer Oglesby says in his official police
report that as he walked into the tavern he saw
the man who he now identifies as the defendant
walking toward him with his right hand behind
his back and that he. Officer Oglesby, grabbed
the offender as he walked past and searched him
and removed the pistol. There is a diametrical-
ly opposed difference between his supposed of-
ficial police report and the matters that he has
testified under oath here today.

"The court finds as a matter of fact, that
the Officer Oglesby had no just, reasonable
cause for the arrest of this defendant, regard-
less of whether the arrest occurred as he tes-
tified under oath or the arrest occurred as he
testified, or as he indicated in his official
police report, * * * ^"

The next day the court apologised to the officers for the re-

marks he had made, and the following occurred:

"STATE'S ATTORNEY: V;ell, your Honor, I

v;ould ask the court to reconsider its ruling
in the light of the court's remarks made on the
record today with respect to the case of Daniel
Steele, I do not know if ha is yet in custody
and, therefore, I would have no motion v/ith re-
spect to the motion V7e made yesterday 'S.O.L.'ing'

the causes.

"THE COURT: No, I have considered this over-

night; my legal ruling could have been made based

upon the evidence. There is a possibility that
• an honest mistake was made. Certainly, my finding

- 3 -
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of fact I believe will support the facts,
that there was no lognl hisir, ^nr- the flrr.r^c;^-

here, and the fact that I have seen fit to
apologize to these two officers for the at-
tack that I made upon them personally doesn't
change my legal ruling. I am not going to
change that, * * * ."

Motions to suppress evidence often involve, as this one does,

a mixed question of law and fact. And the trial judge is invested

v;ith some discretion in determining v/hether particular facts consti-

tute reasonable grounds for an arrest. Reviewing courts should sub-

stitute their judgment for that of the trial judge only in those

cases where his decision is against the manifest v;eight of the evi-

dence or 13 xjclSSkj. on an erroneous legal theory. The Criiaiaal Code

provides that the order granting or denying the motion to suopress

shall state the findings of fact and conclusions of lav; upon v;hich the

purpose of this provision is to permit a reviev/ing court to deter-

mine whether the trial judge's findings of fact are supported by

credible evidence or whether he has misconstrued the law. In this

case, however, v/e cannot say, as the defendant urges, that the trial

court made its decision based on its original rejection of the of-

ficers' testimony. If it had done so, we v/ould be in no position

to gainsay its determination of a factual question since their cred-

ibility was by no means to be accepted as a matter of law. The

State has offered persuasive arguments if the officers had been

tried for perjury; but anyone reading the report and Grand Jury

testimony would reasonably concluds that Meirshall participated in

the arrest and the seizure of the gun and that Cglesby arrested

the defendant outside the tavern and forcibly took the gun from him.

But the statements the trial court m.ade in its findings of fact

and on the following day create the impression that his decision v/as

based on the law applicable to the facts as established, assuming

the trutnfulness of the officers' testim.ony in court. Ke found that

OglGsby had no reasonable cause for the arrest '"regardless of v/hether

the arrest occurred as he testified or as he indicated in his official

report," He also said that his "legal ruling could have been made

•- 4 -
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based upon the evidence" and that "there v-;as no legal basis for the

arrest," We judge from these remarks that the court was holding

that he was compelled as a matter of law to hold that there was no

reasonable basis for the arrest. That legal conclusion v;as erroneous.

Arrests based on information given by unidentified private citizens

have been upheld. (People v. Hoffman, 45 111. 2d 221, 258 N.E.2d 326;

I

In re Boykin, 39 111. 2d 617, 237 N.E.2d 460; People v. Thompson, 3

Ill.App.3d 470, 278 N.E.2d 462.) In our view, if the trial court had

believed Oglesby's testim.ony, it could have upheld the arrest.

This case illustrates a procedural practice in the preparation

of reports that police administrators should vigorously discourage

and prosecutors , v;ho must depend on those reports in the preparation

of their cases, should condemn in strong term.s. The trial court v/as

understandably provoked by the contradictions betv;een the officers'

testimony at the hearing and their testimony before the Grand Jury

and their report. And we can understand the court's irritation be-

cause the report's recitation of the description given had no mention

of a cast on the hand of the defendant, which is far more significant

than a black and white hat, a black jacket and black pants. But, as

we have indicated, we are not sure of the reason for its ruling and

it may have been an invalid one. For this reason we believe this

cause should be remanded for a new hearing on the motion to suppress

and for further proceedings not inconsistent with this opinion.

People V. Tate, 38' 111. 2d 134, 188, 230 N.E.2d 697.

ORDER REVERSED AND CAUSE
REMANDED WITH DIRECTIONS,

fiUKKt, f^o, ana taUijUU.ti.KUi, J. concur.

- 5 -
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Mr. JUSTICE EGAN delivered the opinion of the court:

The defendants, Vincent J. Badalamenti and Gary K. Geisser,

were found guilty of theft of property in the value of $20.

Badalamenti v/as sentenced to four years' probation with the first

60 days to be served in the County Jail and Geissar '-."as sentenced

to two years' probation. They raise a number of points, but the

one we believe dispositive is their contention that they v/ere not

proved guilty beyond a reasonable doubt.

On February 22, 1973, Badalamenti drove a car into the gas

station at Route 58 and Roselle Road in Hoffman Estates with

Robert Tanner and Gary Geisser as passengers. The station at-

tendant, Richard Quinn, testified that "they" asked for 50 cenrs

' worth of gas and that he put the gas in the tank. He left to

attend another car and when he got back to the car "they" wanted

the transmission fluid checked. He told them to pull up near a

light in the garage and v;ent to attend another customer. V.'hen he

went inside Tanner v/as there making a telephone call. Tanner

tasked him how to get to Des Plaines. Quinn told him. and then v."ent

outside and checked the transmission fluid. "They" were vriping

the v;indows and then "they" asked for more gas. Later, "tl:ey"

wanted somiething else checked but he did not remem.ber v.'hat it \-iixs

.

Jifter the car drove av;ay he went to the register anci noticed that

three or four five-dollar bills were missing. He called the police

and gave them a descriotion of the car. The d3fendc.»"!t3 and Tanner

'-•.•ere arrGst;:d 15 minutes later and Quinn identified them th.ai: niglit

at the police station. Ho testified tbc^t Badalamenti and Geisser

v.'cro nevex' in t'vj gas statioii.
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Both defendants had knov;n Tanner about six laonLlis. Badalamoati

testified that he v;as going to buy the car lie v.'as driving from Tanner,

v.'ho v/as sitting in the front passenger seat. Both defendants denied

any knov/ledge that Tanner had intended to tal:e any money from the

station. No evidence v/as introduced to show that any money was re-

covered from either defendant.

The State argues that the evidence shows the defendants' guiit

under the accountability statute (111. Rev. Stat . 1971, ch. 38, 55-2(c)),

which provides that one is legally accountable for the conduct of

anotiisr Xj. witn trte xntent to promote or facilitate" tlie cOuUllii3^3ioll

of an, offense, "he solicits, aids ,. abets , agrees or attempts to aid,

such other person in the planning or commission of the offense." The

State cuauends that the evidence shows that the defendants aided and

abetted Tanner by distracting the gas station attendant by asking

for 50 cents worth of gas and to have the transmission fluid checked,

wiping their own windows , asking Quinn to check some other item and

for more gas. The record is not clear what individual spoke to the

attendant in making these requests. Tanner may have made some of

them. But even if it were clear that each of the defendants made

the requests, the most we could say of the State's case is that it

creates a suspicion. But it is not proof beyond a reasonable doubt.

The judgm.ents of the circuit court are reversed.

JUDGMENTS REVERSED,

BURKE, P.J. and SIMOM, J. concur,

ABSTRACT ONLY.
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APPEAL FROM THE CIRCUIT
COURT OF COOK COUNTY.

HON. KENNETH R. WENDT,
Presiding.

Mr. JUSTICE GOLDBERG delivered the opinion of the court:

On November 5, 1.9 70, Ricky Williams (defendant) pleaded

guilty to two charges of arraed robbery. The trial court placed

him .on probation for four years. On October 2, 1973., a v/arrant

was issued for violation of probation on the ground that he had

coauiu. cted an additional aruieu robbery. On Occober 25, 13 73,

after a full hearing, the trial court revoked his probation and

he was subsequently sentenced to concurrent terms of five to six

years in the penitentiary upon each of the ^v/o indictments . Ac

this hearing, it developed that on October 9, 1972, the latest

charge of armed robbery was dismissed for want of prosecution at

a preliminary hearing before the municipal division of the circuit

court because of refusal of the complaining witnesses to testify.

Defendant appeals, raising as his only point the argument

that the State circumvented "his right to jury trial and proof

beyond a reasonable doubt" so that there was a denial of due pro-

cess in the revocation of probation.

Upon examination of the record, we find that the evidence

offered by the State concerning subsequent armed robbery was ample

to prove the guilt of defendant by a preponderance of the evidence.

Proof of '^uilt bv this evidential standard is sufficient to suo —

pore -tne oraer revoking proaatxon.. i?eop-i-a v , Crowel 1, 53 111.

2d 447, 451, 292 N,E, 2d 721; Hi. Rav , Stat. 1973, ch , 33, par.

1005-b-4 (c) .) We therefore conclude that the revocation of de-

fendant's probation was not against the manifest v/eighL of the

evidence.. An ooinion bv this court would have no precedential

value.



i
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We find that no error of law appears in this record. A

sentence of proba'^'i'^" nr^r^F'-r +-hp tim" f i nd Corl--^ nf Cm—rrrf-i r\r\ri

includes a condition that defendant shall "not violate any

criminal statute of any jurisdiction." (111. Rev. Stat. 1973,

ch. 38, par- 1005-6-3 (a) (1) . ) In addition, the trial court

has power to terminate probation "if warranted by the conduct

of the offender and the ends of justice," (111. Rev. Stat.

1973, ch. 33, par. 1005-6-2 (c) ) ; or, if "the offender has vi-

olated a condition at any time prior to the expiration***" of

probation (par. 1005-6-4 (e) . ) The State did not circumvent

any of the defendant's rights by the procedure here so that

there was no denial of due process in the revocation of probation.

A number of decisions by this court hold that a defendant need

not be indicted or prosecuted for, or convicted of, the subsequent

offense which constituted the basis for revocation of his probation,

People v. Johnson , 12 111. App. 3d 511, 513, 299 N.E. 2d 545;

People y. Witherspoon, 9 111. App. 3d 317, 3 20, 29 2 N.E. 2d 20 2

and People v. Mosley, 2 111. App. 3d 375, 377, 276 N.E. 2d 455.

The judgment appealed from is affirmed in accordance with

Rule 23 of the Supreme Court of Illinois, 50 111. 2d R. 23.

JUDGMENT AFFIR.MED.

BURKS, P. J., and EGAN, J., concur.

(Abstract Only) ,
'

.
' ;
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JAMES COVINGTON,

Petitioner-Appellant.

.^

APPEAL FROM THE
CIRCUIT COURT
OF COOK COUNTY.

HONORABLE
MARVIN E. ASPEN,
PRESIDING.

I

PER CURIAM (First Division, First District) .

Before BURKE, P.J., EGAN,, J. and SIMON, J.

James Covington, petitioner, entered a plea of guilty to the

offense of armed robbery and was sentenced to a term of five years

to five years and one day; no appeal was taken from that judgment.

His subsequently filed petition for relief under the Illinois Post-

Conviction Hearing Act was dismissed without an evidentiary hearincf

upon respondent's motion and he appealed. Ill . Rev. Stat . 1973, ch.

38, par. 122-1 et seq .

The public defender of Cook County was appointed as counsel

for the petitioner on this appeal and has filed in this court a m.otion

for leave to withdrav/ as appellate counsel pursuant to Anders v.

California , 386 U.S. 738, 18 L.Ed. 2d 493, 87 S.Ct. 1396, on the

ground that the appeal is frivolous; the motion is supported by a

brief in accordance with the Anders decision, wherein appellate

counsel advances several issues which could be raised on the appeal

but which he concludes, in final analysis, to be v;ithout merit and

not supportive of the appeal. Copies of the motion and the brief

were forwarded to petitioner in February, 19 75, and he was allowed

until April 20, 1975, to file any points he desired in support of

the ci'O'oeal' he ^as ^ot res"^onded- .

Petitioner filed the instant verified pro se post-conviction

petition alleging that he v/as forced to plead guilty to the offense,

in violation of Supreme Court Rules 402, 411,- ^12, 413, and 414,

having been advised that he v/ould receive a higher sentence if he

went to trial;, that he was denied his right to confront witnesses,
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the sentence imposed was excessive because it exceeded the one-

to-three ratio established by the Unified Code of Corrections

and because petitioner was only 18 years of age at the time of

the offense and was therefore not responsible for his actions.

No affidavit was filed in support of the petition, nor were

facts or other evidentiary matters alleged or stated in the

petition.

Attached to respondent's motion to dismiss the post-

conviction petition was a copy of the transcript taken at the

change of plea hearing. That transcript discloses a literal

compliance by the trial court with the requirements of Supreme

Court Rule 402; the court fully and painstakingly admonished

and secured responses from petitioner concerning his rights

and his understanding of those rights, and petitioner under-

standingly and knowingly entered a waiver thereof. That trans-

cript effectively disposes of petitioner's claims with respect

to his plea of guilty and the denial of his rights to confront

witnesses and to a jury trial. (See People v. Mendoza , 48 111.

2d 371, 270 N.E.2d 30; Peonle v . Lynch, 11 Ill.App.3d 479, 297

N.E.2d 382; Hi. Rev. Stat . 1973, ch. IIOA, par. 402.) The lack

of affidavit or other factual matter to support the allegation _•

of inadequate representation of counsel also disposes of that

allegation. People v. Lynch , 11 Ill,App.3d 479, 297 N.E.2d 382.

Petitioner's claim that his sentence is improper because

of his age is patently without merit; v/hatever benefits he could

have exriected in that rpcr^rd was governed by th.e provisions of

the Juvenile Court Act, which did not apply to persons of his

age. (111. Rev. Stat . 1973, ch. 37, par. 701-1 et sea. )
Further,

clie length of petitioner ' s sentence , of itself and v/ithout more,

v/ill not constitute a ground for relief under the Post-Conviction

Hearing Act. People v. Null, 13 Ill.App.3d 60, 299 N.E.2d 792.
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not have exceeded one- third the maxirr^um term, is likewise without

merit. The one-to-three ratio established by the Unified Code of

Corrections was not in effect at the time defendant was sentenced

I
for this offense. (See 111. Rev. Stat . 1973, ch. 38, par. 1001-1-1,

1008-5-1.) More importantly, the one-to-three ratio provision is.

f and v-zas , not applicable to felonies such as armed robbery. See

111. Rev. Stat. 1973, ch. 38, pars. 18-2 (b) , 1005-8-1.

We are in agreement with appellate counsel that the matters

rais-ed in the brief in support of his motion for leave to withdraw

are without merit and v/ill not support the instant appeal. Upon

independent review of the record in discharging our duty under

the Anders decision, a single matter appears which could be raised

on appeal but ^-/hich, in final analysis, is without merit and v/iil

not support the appeal. -

As noted by petitioner's counsel at the hearing on the motion

to dismiss the petition, no appeal was taken from the judgment

entered against petitioner in the original case; that judgment

v/as entered on September 29, 1972, about three months prior

;
to the date on which the Unified Code of Corrections was to

^; take effect on January 1, 1973. Circumstances somev/hat bear-

: ing on the instant situation were considered in the cases of

People v. Custer , 11' Ill.App.3d 249, 296 N.E.2d 753, and People

V. Pierce , 21 Ill.App.3d 705, 315 N.E.2d 572 (abst.). In

Custer , a petition for rehearing filed as to a decision of the

appellate court handed down on December 27, 1972, V7as held to

extend the ccndcncv of the appeal beyond the effective date

of the Unified Code of Corrections so as to have allowed the

defendant the benefit of its ameliorated sentencing provisions.

in Pierce , on the other hand, no petition for rehearing was

filed from the Supreme Court decision handed down on November

3 -
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30, 1972, and the appellate court in a subsequent post-conviction

proceeding held that such inaction did not constitute incompetence

of counsel on the direct appeal for one reason that 32 days would

have had to elapse before the effective date of the Code, v/hereas

the Supreme Court's mandate would have and did issue orior thereto.

In the instant case, petitioner did not appeal from the judg-

ment of conviction entered upon the plea of guilty. He was not

advised of his right to appeal because there was no requirement

at that time that he be so advised inasmuch as his conviction re-

sulted from a plea of guilty and noL frora a trial. (See 111. Rev.

Stat. 1971, ch. iiOA, par. 605; People v. Burnett , 45 111. 2d 521,

262 N,E.2d 477.) The judgment of conviction became final prior

Lo the effective date of the Code and petitioner therefore is not

entitled to the benefit of its ameliorated sentencing provisions.

Compare minimum terms: 111. Rev. Stat . 1971, ch . 38, par. 13-2 (b) ,

and 111. Rev. Stat. 1973, ch. 38, pars. 18-2 (b) , 1005-3-1.

Upon reviev; of the matters raised in aopellate counsel's

brief in support of his motion for leave to v/ithdraw and upon

independent review by this court of the record in this case, no

issue appears which would support this appeal. The motion of

the public defender of Cook County for leave to withdraw as

appellate counsel is accordingly allowed and the judgment ap-

pealed from is affirmed. '
•

MOTION ALLOWED.
JUDGMENT AFFIRj-lED.
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PEOPLE OF THE STATE OF ILLINOIS, ) APPEAL FROM THE
Plaintiff-Zippellee,

) CIRCUIT COURT OF
) COOK COUNTY

V. )

) HONOPJ\BLE
MICHAEL GRIFFIN,

) DANIEL J. WHITE,
Defendant-Appellant. ) JUDGE PRESIDING.

Before Downing, P.J., Stamos and Leighton, JJ.

PER CURIAI-I

Michael Griffin, defendant, was charged with the offense

of battery in that he knowingly, without legal justification,

caused bodily harm to Theresa Evans, in violation of Section

12-3 of the Criminal Code. (111. Rev. Stat. 1971, ch. 38, par.

12-3,) After a bench trial, defendant v/as found guilty and

sentenced to six months in the House of Correction. On appeal,

defendant contends that he did not knowingly and understandinglv

waive his right to a jury trial; and that he v/as not proven

guilty of battery beyond a reasonable doubt.

Theresa Evans, the complaining v/itness, testified that

during the evening of July 11, 1972, she was sitting with friends

on a bench in the park across the street from her apartment when

she saw defendant, whom she knew only by his first name. On

returning home from the park, Ms. Evans discovered she }iad lost

her key to the front door of her apartm.ent and could not get in.

She went back to the park to search for her keys but could not

find them. Defendant asked if she needed help in getting into

her apartment. They v/ent back to her apartment, and defendant

climbed through the bathroom window and opened the front door.

After she got into the house she offered defendant two

dollars but he refused to take it. Defendant said "I'll show

you what I want" and he then grabbed her and began to choke

'^'^
c:>.-f ar~^ r\ => "n ^ r^ 1 d her back inside the door where ne:

children, ages 0,. 7, and 2, were sitting on the floor looking

at TV. Ms. Ei'-ans told defendant that she? would do anything so
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long as he did not hurt her children. She naid that v/hen her

daughter started to cry "because she could hear him evidently

beating my head on the floor," defendant told Ms. Evans if she

didn't do as he said, he was going to kill her and her children.

Defendant picked up a leg from the girl's metal table and told

Ms. Evans that if she did not stop the child from crying he

was going to hurt her. Ms. Evans said defendant was lying on

top of her and hitting her; that he hit her in the nose with

his fist many times and then he fell off to sleep with one of

his arms around her neck. After about two and a half hours she

was able to free herself from his grasp. She ran to her mother's

iiuLxoe ciiiiwA \^ cj. X J. \i >j. uiic poj.j.i„e. >j>nc; oi_ai,eia i_tc;-LeiiuaiiL. ^'^'^r^ Oj-1. ner

clothes and that she was in bed with defendant for quite awhile.

Defendant v/as still in the apartment v/hen the police arrived.

luo . xjvaiio J. uj_ L-iic J. L,c;c> ux J. xcu uiiau wiien :oiie: aiiu uc: xcJiluaii i_

were in the apartment he was constantly hitting her in the face,

nose and legs, so she had a bruise on her leg and under her eye;

and that she was treated at Billings Hospital. Ms. Evans identi-

fied People's Exhibit No. 1 for identification as the leg from

her daughter's table which the defendant used when he struck her.

On cross-examination, Ms. Evans stated that she bled from her

nose; and that she was not bleeding when the police officer came

to her apartment. •

Chicago- Police Officer Dan Mclnerney, who responded to

Ms. Evans's call, testified that he spoke to her in the court-

yard in front of the apartment building; and that at the time

he did not notice she V7as bleeding in any way and did not see

any bruises on her face or any part of her body. He said that

when he entered tne apartment he found defendant asleep on the

bed with only his T-shirt on,, no trousers or underpants, and

the three children were sleeping on the floor. On cross-examina-

tion, Mclnerney said ha first saw the tabic leg on the bed; and

that defendant, who was asleep, had his hand over it. On redirect

examination, Mclnerney said that he v/oke defendant. He also

.?-
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stated that when lie first talked to Ms. Evany in the courtyard

she v/as crying and she told him that she had a bump on her head;

and that ho felt the back of her head and it felt like a bump.

Defendant testified that he first met Ms. Evans in the

park about 10:00 or 11:00 P.M. on July 11; that at the time he

was with Michael Robinson and Phillip Gary; that Ms. Evans was

looking in the grass for a key; and that then Ms. Evans and

Robinson left and later came back. Robinson said he could not

get through the window so defendant, Ms. Evans and her children

went across the street to her apartment. The defendant said he

crawled through the window of the bathroom and v/alked to the

front door and let her and her children in; that he then asked

her if he could have sexual intercourse with her; that she said

"O.K." and they went into the bedroom and she v/as lying in the

bed with no clothes on; that he got on top of her and had

sexual intercourse with her; and that then he v/ent to sleep.

Defendant said the police came and woke defendant up and said

he was under arrest for rape. On cross-examination, defendant

said that he never s bruck I^Is. Evans ;. and that she did not offer

any resistance when he told her he was going to have sexual

intercourse with her. Defendant said he never hit her in the

face, or on the leg, and that he never touched the table leg.

On redirect examination, defendant said that he had sexual inter-

course with Ms. Evans about 11:00 P.M.; and that the police came

about 4 or 5 o'clock in the morning.

Defendant argues that he was not proven guilty of battery

beyond a reasonable doubt. He was charged with a violation of

Section 12-3 of the Criminal Code (111. Rev, Stat. 1971, ch. 38,

par. 12-3), v;hich provides: '

.

"(a) A person commits battery if he intentionally
or knowingly without legal justification and by any
means, (1) causes bodily harm, to an individual or
/ -> ^ makes physical contact of &n insulting or provo.<ing
nature 'v/ith an individual."

The complaint alleged that on or about July 11, 1972, defendant

cominitted the offense of battery in that he "knowingly, v/ithout

•3-
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legal justification caused bodily harm, bump on head and

bruises on legs to Theresa Evans in violation of Chap. 38,

Section 12-3.

"

It should also be noted that Section 3-1 of the Criminal

Code (111. Rev. Stat. 1971, ch. 38, par. 3-1) provides:

"Every person is presu;r.ed innocent until proved
guilty. No person shall be convicted of any offense
unless his guilt thereof is proved beyond a reason-
able doubt.

"

Ms. Evans testified that defendant threatened her and

her children with a metal leg from her daughter's table; that

defendant v;as constantly hitting her in the face, nose and legs,

so that she had a bruise on her leg and her eye; that defendant

struck her once on the leg with the metal table leg; and that

she bled from her nose but she v/as not bleeding v;hen the police

officer cajne to her apartment. However, her testimony becomes

suspect in light of other testimony in the record. Chicago

Police Officer Dan I^lclnerney testified that he spoke to Ms.

Evans in the courtyard in front of the apartment building shortly

after the incident; and that at the time he did not notice she

was bleeding in any way and did not see any bruises on her face

or any part of her body. He said she did tell him she had a

lump on her head; that he felt the back of her head; and that it

felt like a bump. Mclnerney further testified that when he

entered the apartment he found defendant asleep on the bed with

only his T-shirt on, no trousers or underpants, and the three

children were sleeping on the floor; and that defendant, asleep,

had his hands over the table leg V7hich was on the bed.

Defendant testified that Ms, Evans consented to have

se'^'ual i*^ *~er'^'^urse ^'^i'^^ ^'"^im* and that he \^a.s asleep ^'/hen the

police came, woke him up, and said he \>/as under arrest for rape.

Defendant further testified that he never hit Hs. Evans in the

face, or on tae leg; and that hs never touched the cable leg.

In our opinion, the fact that the State nolle prossed the rape

charge and filed a new complaint alleging the offense of battery

-4-
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exists grave doubt upon the credibility of Ms. Evans

-

uefendam: contends t:h<it "[i]L is exLrtimdy improbable

that the defendant v;ould brutally beat and rape someone \7ho

knev; him and then relax in the victim's apartment v/hile the

victim sought help. Such a situation v;ould be improbable and

contrary to human experiences." Although Ms. Evans and defendant

had sexual intercourse about 11:00 P.M., the police did not come

until about 4 or 5 o'clock in the morning. During this time

defendant slept and xMs . Evans lay there for about two and a

half hours with one of the defendant's arms around her neck.

. A review of the testimony shows that the evidence relating

to the material facts and issues was conflicting and cannot be

reconciled. Under such circuiTistances , in a bench trial it is

the duty of the trial court to determine the credibility of the

witnesses and the weight to be given their testimony. (People v.

Catlett (1971), 48 111. 2d 55, 268 N.E.2d 378; People v. Arndt

(1972), 50 111. 2d 390, 280 N,E.2d 230; People v. Spriggs (1st

Dist. 1974), 20 111. App. 3d 804, 314 N.E.2d 573.) On appeal,

the determination of the trial judge, who has the opportunity

to review the v/itnesses and hear their testimony, will not

lightly be set aside, ( People v. McGhee (1st Dist. 1974) , 20

111. App. 3d 915, 314 N.E.2d 313; People v. McNeal (1st Dist.

1972), 8 111. App. 3d 109, 289 N.E.2d 193.) But it is always ^

the duty of the court to examine the evidence in a criminal case,

and if it is so improbable or unsatisfactory as to raise a serious

doubt of defendant's guilt, the conviction will ba reversed. In

People V. Coulson (1958), 13 111, 2d 290, 149 N.E.2d 96, the

court reversed the convictions of two defendants because the

State's evidence was improbable, unconvincing and completely

unsatisfactory. The court stated that the evidence presented

by the State was not credible to the extent that it was "con-

trary to the laws of nature, or universal human experience."

The court concluded that a reviewing court is not bound to be-

lieve the evidence because "[i]f a conviction is to be sustained,
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it must rest on the strength of tlio People's case and not on

the v/oakness of the defendant's case." 13 111. 2d at p. 296.

In People v. Eyre (1st Dist. 19G7), 83 111. App. 2d 123,

227 N.E.2d 120, the court held at pp. 133-34:

"The evidence in this case, together v;ith the
reasonable inferences to be drav/n, is so improbable
and unsatisfactory as to justify a reasonable doubt
of defendant's guilt."

In the instant case, it is apparent that the State failed

to prove defendant guilty beyond a reasonable doubt. ( People v.

Jones (1st Dist. 1973), 14 111, App. 3d 280, 302 N.E.2d 358.)

Further, there is doubt as to whether defendant caused bodily

harm to Ms. Evans by the blows with which he v/as charged. Since

Section 12-3 of the Criminal Code requires the person to be

harmed, defendant cannot be convicted of violating Section 12-3

without proof beyond a reasonable doubt that Ms. Evans was harmed.

(See People v. Crane (5th Dist. 1971), 3 111. App. 3d 716, 279

N.E.2d 134.) Her testimiony that defendant v/as constantly hitting

her in the face, nose and legs, so that she had a bruise on her

leg and under her eye v;as contradicted by the defendant and not

affirmed by the police officer v7ho stated that he spoke to Ms.

Evans shortly after the alleged battery, and that at the tim.e he

did not notice she was bleeding in any way and did not see any

bruises on her face or any part of her body. .

In People v. Semenick (1935), 360 111. 250, 195 N.E. 671,

the court said at p, 254:

"While the weight of the evidence is for- the court
or jury to determine, yet v/here the verdict or
judgment is palpably contrary to the v/eight of the
evidence, or the evidence is so unreasonable, im-
probable or unsatisfactory as to justify a reason-
able doubt of defendant's guilt, it is the duty of
this court to reverse the judgment. People v.

iivjXuOii, jiiO Xxx. 'i o X ^ jrc:wj-'xg: v. i\-i-oc; , j z. o xu. 1) O U ;

People v. Hemes , 347 id. 268."

The evidence in the present case is so im.probable and

unsatisfactory as to justify a reasonable doubt as to defendant's

guilt.

In view of t/ne foregoing it is unnecessary to discuss
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defendant's argument that lie did not knowingly and under-

standingly waive his right to a jury trial.

The judgment of the circuit court of Cook County is

reversed.

Judgment reversed.

(Publish abstract only.)
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Before Downing, P.J., Stamos and Leighton, JJ.

PER CURIAM

Albert Mills, defendant, was found guilty after a bench

trial of the offense of burglary, in violation of Section 19-1

of the Criminal Code, and sentenced to a term of +"V'o ^^ears t'^

ten years. (Ill, Rev, Stat. 1959, ch. 38, par. 19-1.) On appeal

he contends there existed a fatal variance betv/een the indictment

Hnd the proofs; the State failed to '^rove owners^i^ '^'^ ''^e '^re-

mises burglarized as alleged in the indictm.ent; the State failed

to prove him guilty beyond a reasonable doubt of the offense of

burglary; and the trial court abused its discretion in denying

his request for probation pursuant to the provisions of the

Illinois Dangerous Drug Abuse Act.

Two Chicago police officers testified for the State at

the trial which commenced September 27, 1972, that at about

noon on February 19, 1971, they and a th: rd officer, all members

of the police department's tactical unit, responded to a radio

call of a prov/ler in a four-story apartm.ent building located at

14 21 North Dearborn Street in the city; the officers were dressed

in civilian attire and were riding in an unmarlced police car.

Upon their arrival at that location, two of the officers were

admirred rhrough the fronr securiry door of the building by,

and held a conversation through the building's intercom system

with a second floor resident. Miss Yuille; the third officer

meanwhile proceeded to the rear of the building and positioned

himself outside the rear door, v/hich had been locked from the

inside. The two officers inside the building searched the upper
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floors and stain;ays, after v;hich they proceeded to the rear,

ground level v/here thoy admitted the third officer into the

building. All three officers then continued into the basement,

v;here defendant v;as observed holding ix long screv/driver in

"close proximity" to the lock on one of the storage lockers

situated in the basement; the area was lighted by artificial

lighting.

One of the officers announced his office and told defen-

dant to stand where he v;as. Defendant looked in the officers'

direction, and put the screwdriver under his coat and into the

waistband of his pants, after which he v/as placed under arrest,

searched and aavised of jiis constitutional rights. Defendant

v;as then taken outside, to the front of the building, where he

made a statement to the officers and in the presence of a fourth,

uniformed officer, that he waa in the building looking for a

lady friend named Anne Harding. A check of the building mail-

boxes, and questioning of the building manager, failed to dis-

close knowledge of such person in residence there. Defendant

v/as then transported directly to the police station, where he

was charged with attempt burglary and possession of burglary

tools.

The officers' testimony further discloses that after his

arrest, defendant was asked routine questions concerning the use

of drugs, and an inspection of his arm disclosed needle mar}:s

but no fresh blood; he did not appear to have been "high" or

intoxicated at the tim.e of his arrest, A person at the real

estate firm v/hich managed the building executed a complaint in

the matter later that day. The officers were questioned exten-

sively on cross-examination concerning the physical layout of

the 1421 Dearborn building, the description of the defendant,

and whether the defendant h-^d been transported to the real estate

office or to the police station irrjnediacely upon his arrest. The

officers had been in the basement with the defendant for a period

of tv/o to five minutes, and th.e screwdriver sei::ed from defendant

was admitted into evidence.
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The attorney for the real estate firm testified for the

State and related that he was also a resident of tlie 1'121 Dear-

born building and a beneficiary of the land trust under which

title to the premises was held. The v/itness testified that title

to the premises was in the Cosmopolitan National Dank and Trust

Company,- as trustee under a land trust; he described the security'-

door and the doorbell system in the building; and he stated that

he did not give defendant permission to enter the building on the

day in question. The building records for the years 1969 through

1971 disclosed no one named Anne Harding in residence there.

Lights in the basement of the building were left burning contin-

uously.

Miss Yuille testified for the State that she had bean asleep

in her second floor apartment on the day in question, when she

was awakPTP'd by her dnorhell about 10^00 in the m.ornina; she ig-

nored the bell because she had not been expecting anyone. She

also heard doorbells ringing on and off in the other apartments

fox* the next hour nd a half, after which she heard the front door

to the building open and close and heard light footsteps in the

halls; she heard someone knocking on doors to other apartments

and heard doorknobs turning. After she observed the knob on her

apartment door move, she telephoned the police, v;ho arrived "in

just a matter of minutes," She spoke to the officers but did

not admit them into her apartment, and then heard them, running

through the halls and upstairs. She spoke to the officers about

ten minutes later, at \vhich time they indicated that they had

appreh-ended someone in the basement of the building. Miss Yuille

did not see the person whom she had earlier heard in the building.

DeftindanL, ciga 41, teatifleu in his own behalf that on

the m.orning of February 19, 1971, he purchased and used a quan-

tity of heroin in the vicinity of Loomis Avenue and Roosevelt

Road in Chicago- Lis thereafter boarded an eastbound bus to

Clark Street and then proceeded northbound on Clark, intending

to visit friends at Wells and Goethe Streets. lie testified that
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he overstayed the ride and alighted from the buc; at North Avenue,

at which tinio he decided to visit a lady friend named Marie

Pollock who resided at 1430 Worth Dearborn Street; he had seen

Pollock the laonth before at Clark and Dearborn Streets (sic) .

He proceeded to 14 30 Dearborn and v/hen ho determined that Pollock

no lonyor resided ther.-, he crossed the street to the building in

question, 1421 North D- 'born Street, thinking that she may have

moved there; Pollock h.i .: told him that slie had a friend who lived

in the 1421 Dearborn building, but he could not recall the name.

After determining that Pollock was not in residence at the 1421

Dearborn building, and without ringing any doorbells or attempting

to open the front security door.- defendant exited that building

and- v/as placed under arrest by a uniformed police officer on the

front sidewalk; six or eight other officers, in civilian clothes,

exited the 1421 Dearborn building and joined in the arrest. De-

fendant was searched, but nothing was found on his person, and

the police questioned two construction \-'orkers from the area,

who stated that tht,y did not know the defendant and whom defendant

has tried, without success, to locate as defense witnesses to his

arrest outside the 1421 Dearborn building. Defendant was then

transported to a real estate office in the 2000 block of North

Clark Street, where a trespass complaint was executed in the

matter, after v;hich he was transported to the police station. At

tlie station one- of the officers present took a screwdriver from

a drawer, which contained an assortment of screwdrivers, and

thrust it to defendant's stomach, stating that it belonged to

defendant and indicating that he should be charged with attempt

burglary; defendant testified that he denied ovvnership of the

screv/driver and returned it to the officer. Defendant denied

entering the basement of the 14 21 Dearborn building on February

19, 1971; he denied possessing a screwdriver '.vhrLle in that build-

ing; and he admitted tlie occasional use of heroin. He further

testified that he had been in the state drug abuse program prior

to his incarceration in September 1971, at which time his

--i-
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association v;ith the progrcT-m terminated, and that hG had jiince

re-entered the program in Marcli 197 2.

Upon making its finding of guilty, the trial court ordered

a pre-sentence investigation made of defendant's background and

expressly requested information concerning defendant's response

to the drug abuse program.

During the hearing in aggravation and mitigation held on

October 20, 1972, it was disclosed that defendant had several

prior convictions for burglary and larceny, dating back to 1951.

Defense counsel noted to the court that the instant offense in-

volved no victim, that no property had been taken, and that de-

fendant was under the influence of heroin at the time of its

commission; counsel requested that the court "consider probation

and the drug abuse program" under the circumstances. A repre-

sentative of the Illinois drug abuse program testified in defen-

dant's behalf, stating that defendant v/as then in the program

and was "progressing v/ell"; that he had "turned the corner" and

was on the v/ay to rehabilitation; that the records of the program

indicated that defendant had, not used heroin for six months and

was then on methadone; and that he had attended the meetings

scheduled by the program and, given more time, could be rehabili-

tated. A letter from an attorney connected with the drug abuse

program appears of record in this case, favoring defendant's

continuation in the program for many of the same reasons. Finally,

defendant himself requested that he be continued in the drug abuse

program, stating also that he '..'as no longer on drugs and that he

was employed in the construction industry.

Prior to passing sentence, the trial court commented that

it could not, in good conscience, place defendaiit on probation

in light of the "senseless" offense committed and in light of the

court's uncertaintv as to what x-zould liave h.apoened if Miss Yuille's

apartment door had been open at the tin;e defendant v/as attempting

to open doors in the building. The court thereupon imposed a

period of incarceration, commenting that the penitentiary system

had programs for narcotics addicts, that defendant's release
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v;ould bG in the luands of the parole auLhoritics , and that if

defendant did not refrain from using drugs he v/ould be incar-

cerated for an extended period.

The tv/o content :-.ns raised by defendant relating to the

allegations in the inc! ;
,; tment and the proofs adduced at trial

v/ere not presented to the trial court by motion to' quash or by

post- trial motion; those contentions, hov/ever, deal with owner-

ship of the premises burglarized and may be considered together.

He argues that the indictment alleges that he burglarized the

premises of the Cosmopolitan National Bank and Trust Company,

which is located on North Clark Street, v/hereas the proofs

demonstrated that the building burglarized v;as located on North

Dearborn Street; and that the indictment also alleges ownership

of the burglarized premises by means of a land trust number,

whereas such number v/as not proven at trial.

Defendant cites the case of People ex rel. Led ford v.

Brantley (1970), 46 111. 2d 419, 263 N.E.2d 27, for the proposi-

tion that an indicbnent must identify ownership of the burglar-

ized premises. Hov/e^'er, the Ledford case has been expressly

overruled in People v . Gregory (1974), 59 111. 2d 111, 319 N.E.

2d 483, holding that ownership, as such, does not have to be

alleged in an indictment. Gregory holds that what is required

of an indictment is that its allegations are set out with such

specificity and particularity that the accused knows what he is

charged with and is able to prepare a defense thereto, and that

he is also protected from subsequent prosecution for the same

offense.

The instant indictjnent charges defendant with the burglary

of the building of the Cosm.opolitan Bank as trustee under a land

trust. The indictm.ent is couched in the terms of the statute

v;hich defines burglary, Section 19-1 of the Criminal Code, with

such specificity and particularity to enable defendant to prepare

a defense thereto and also providing a bar to further prosecu-

tion for the same offense. Ownership of the premises burglarized
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v/as proven xn someone other than the dofcndant, tlirough testi-

ii.uuy £i.uin a pen. Ly capable uT p^oviny ^,ueh lu'^L. DerenucUiL ^;aimuL

be heard to complain that either the indictment or the proofs as

to ov/nership v/ere so lacking as to subject him to double jeopardy

for the same offense.

Defendant's contention that he was not proven guilty beyond

a reasonable doubt of the offense of burglary is likewise v;ithout

merit. He alludes to alleged discrepancies in the State's evi-

dence and engages in inferences from the evidence which were

obviously not entertained by the trier of fact. The foregoing

summary of the evidence demonstrates sufficient evidence adduced

by the State from v/hich the trier of fact could have found that

defendant was the person who had been ringing doorbells and try-

ing apartment doors in the 14 21 Dearborn building and who v;as

immediately thereafter found in the basement of that building in

possession of a screv;driver. The factual discrepancies alluded

to by defendant v/ere resolved by the trier of fact in favor of

the State's position, and this court v/ill not, under the circum-

stances, substitute its judgm.ent as to such matters. People v.

Webb (1st Dist. 1971), 3 111. App, 3d 1012, 279 N.E.2d 757.

Defendant takes the further position that the evidence

demonsti'ates that he is entitled to probation and treatm.ent

under the provisions of the Illinois Dangerous Drug Abuse Act,

and that the trial court abused its discretion in denying his

request for relief in that regard. 111. Rev. Stat. 1973, ch.

91-1/2, pars. 120.1 et seq .

Admission to treatment in the drug abuse program rests

Vs'ithln the sound discret.ion of the trial court; It i?- not r>.vail-

able to a defendant simply at his option. (See e.g. , People v.

Clinkscale (1st Dist. 1973), 14 111. App. 3d 22b, 302 N.E.2d 181;

Peop le V. Roblxison {Sen Dist. 1373), 12 III. App. 3d 291, 2^:7 N.S.

2d C21.) As detailed above, the record discloses that the trial

court heard extensive evidence concerning defendant's rehabilita-

tive potential, the attitudes of the drug abuse program representa-

tive relative thereto, and matters in agc,ravation of the offense.
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The question of v/hether defendant should be admitted to the drug

abuse prourara rested in the sound discretion of tlie trial court

and, under the instant circuinstances, we cannot say that the court

abused its discretion in denying the relief requested in that

regard. ',
.

A matter which has not been raised by tlie parties to this

appeal relates to the recitation in the common lav; record th.at

defendant was found guilty of both the offense of burglary and

the offense of possession of burglary tools, the latter being

the second count of the instant two-count Indictment Number 71-

2531 returned against him, (111, Rev. Stat. 1959, ch. 38, pars.

19-1, 19-2.) The report of proceedings, on the other hand,

demionstrates that the trial court entered a general finding of

guilty; the trial court's disposition as to the count for posses-

sion of burglary tools is therefore equivocal. Nevertheless,

the charge of possession of burglary tools, under the circum-

stances of this case, was the lesser offense included in the

burglary charge of the indictment; defendant therefore could

not have been found guilty of both offenses, under the supreme

court ruling in People v. Li lly (1974), 55 111. 2d 493, 309 N.E.

2d 1. The common law record must therefore be corrected pursuant

to our authority under Supreme Court Rule 651. 111. Rev. Stat.

1973, ch. IIOA, par. 615.

For the foregoing reasons, the comm>on lav; record is cor-

rected to reflect that defendant v\?as found guilty solely of the

offense of burglary as charged in count one of Indictment Num.ber

71-2631, and the judgment and sentence, as corrected, are affirmed.

Judgment affirm.ed,
- -^- ' —-^ :-v;-^^~. '--—-- 3 2 corrected. ' '
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Plain tiff-Appellee,

vs.

HARRY TEMEN,

Defendant-Appellant.

APPEAL FROM THE CIRCUIT COURT
OF COOK COUNTY.

HO?s^ORABLE JZvMES C. HURRAY,
Presiding.

BEFORE DOWNING, P.J., ST7VM0S and LEIGHTON, JJ

.

PER CURIAM:

Harry Temen, defendant, V7as found guilty after a bench

trial of the crime of burglary (ill. Rev. Stat. 1973, ch . 33,

par. 19-1). He was sentenced to a term of tv/o to six years. •

Defendant appeals arguing (1) that the pretrial identification

procedures used were improper, should have been suppressed and

denied him a fair trial, (2) that the evidence was insufficient

to establish his guilt beyond a reasonable doubt, (3) that the

trial judge applied an erroneous standard in finding him guilty,

and (4) that the indictment charging him v;ith burglar^' was fatal-

ly defective.

At the hearing on the motion to. suppress and at trial, the

following evidence was adduced: Richard Plambeck, the custodian

for the Irving Park Lutheran Church located at 59 38 west Belle

Plaine, Chicago, Illinois, testified that on January 21, 1973,

at approximately midnight, he heard the church alarm go off.

He left his home located a short distance away and approached

the side door of the church. As the side door to the church

was opened he came face to face with a m.an whom he later identi-

fied as the defendant. Plambeck testified that hp had a flri-^h-

light in his hand which he shined on the defendant's face. The

area was also lit v;ith a one-hundred watt light bulb on each

side of the door. Plambec]: testified that after viewing do-

fendant's face for approximately 30 seconds, the defendant swung
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a metal bar at him. Plnrabeck ducked to avoid boinq hit by the

bar and the defendant pulled the door closed and fled back into

the church. Shortly thereafter, tlie police arrived at the scene.

After entering tlie church v/ith the noliceiaan, Plambeck found a

door pried open, several file cabinets forced open and papers

strewn about the floor. At that time Mr. Plambecl: described

the man whom he had seen in the doorway of the church as a male

white, approximately 40 years old, 220 lbs., 5 '10" to 5 '11" tall.

The following day, Plambeck viewed approximately 30 photo-

graphs shown to him by the police = At tiiat time he identified

the defendant as the man whom he had seen in the doorway of the

hearing in the defendant's case. At tliat tim.s he again identi-

fied the defendant as the man he had seen in the doorv/ay of the

church . .

Ross Henry Larson, the minister for the Irving Park Lutheran

Church, testified that he did not give the defendant permission

to enter or remain in the church on January 21, 1973, Reverend

Larson testified that after hearing the alarm he telephoned the

police who arrived a short tim.e later. He stated that the Irving

Park Lutheran Church is a. not for profit organization licensed

in the State of Illinois. ...•.
Chicago Police Officer Raymond Ahrens testified that in

the late evening hours of January' 21, 1973, he responded to a

call and proceeded to the Irving Park Lutheran Church. He and

other officers searched the church but did not find anyone inside.

Chicago Police Investigator George V7endell testified:

on January 22, 1973, he was assigned the investigation of the

burglary of the Irving Park Lutheran Church. On that date Mr.

Plambeck was shown approximately 30 photographs and identified

the photograph of the defendant as the man whom hn had seen come

cut of the church. A warrant was obtained for defendant's arrest.

Defendant was placed under arrest at 344 Grove Street, Wood Dale,

-2-
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Illinois.

Defendant's first contention is that the pretrial identi-

fication procedures were unnecessarily suggestive, should have

been suppressed and denied him a fair trial. Hare, Mr. Plambech

testified that during the incident he viewed the defendant's

face for approximately 30 seconds v/hen he opened tlie side door

to the church. At that time Plambeck had a flashlight which he

was shining in the defendant's face. In addition, there was a

one-hundred watt light bulb on each side of the door v/here he

viewed the defendant. The day after the incident Plambeck v/as

shown approximately 30 photographs by the police. He identified

' a photograph of the defendant as the man he had seen in the

doorway to the church the previous evening. There is nothing

in the record v^hich would indicate that the police in any v/ay

pointed Plambeclc's attention to the photograph of clit: defendant

or in any other way made his identification suggestive. The

photographic identification of the defendant v;as proper. Simmons

v. United State s, 390 U.S. 377; People v. Savaiano , 10 Ill.App.3d

656, 294 N.E.2d 740.

The next tim.e Mr. Plambeck saw the defendant personally was

when he attended a preliminary hearing and identified defendant

after defendant's case was called. Defendant argues that this

amounted to a shew-up, was unnecessarily suggestive and denied

him a fair trial. However, defendant ignores the fact that this

occurred only after Mr. Plambeck had first viev/ed the defendant

during the crim.e and then identified defendant's photograph from

approximately 30 photographs v/hich he viev;ad. In light of these

factors, we do not believe that the defendant \/as denied a fair

trial. During the incident in question, Mr. Plambeck had a

"' sufficient period of tim.e to view the defendant under adequate

lighting so as to fix his identity. Plam.beck's prior obser-'.'a-

tions of the defendant were more than sufficicnc to serve as an
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independent origin to the iu-court identification v/liicli v/as

properly admitted into evidcnco. People v. Tuttlc, 3 ;cll.App.3d

326, 278 N.E.2d 458.

Delendant's next contention ia that the evidence was in-

sufficient to establisl^ his guilt beyond a reasonable doubt.

The rule is well established and has often been stated that in

a bench trial the credibility of v/itnesses is for the trier of

fact to determine and his determination will not be disturbed

on review unless it is based upon evidence v:hich is so unsatis-

factory as to raise a reasonable doubt of defendant's guilt.

( People V. Wright , 3 Ill.App.3d 262, 278 M.E.2d 175; People v .

Daughe rty, 1 Ili-App.3d 290, 274 N.E.2d 109.) iAn identifica-

tion of a defendant by one v;itness if positive and credible is

sufficient to sustain a conviction. People v. Benne tt, 9 111.

App.3d 1021, 293 N.E.2d 687. ' '

"

In the case at bar, the testimony of Plairioeclc v;as positive

and credible. He testified that after hearing the church alarm

go off he proceeded to the church to investxgate. As the side

door opened he observed the defendant standing in the doorv/ay.

He was able to view the defendant's face from close proximity

for approximately 30 seconds. During this time he had a flash-

light in his hand which he was shining on defendant's face. In

addition, the area was lit by a one-hundred v^att light bulb on

each side of the- door. The defendant swung a steel bar at

Mr. Plambeck, pulled the door closed, and fled bac]c into the

church. The police arrived. a short time later and. searched the

premises, but failed to find amyone. The office area of the

church v/as in a state of disarray and the doors of several

lockers had been pried open. Papers v;ere strov/n all over the

floor. While defendant argues that the description Mr. Plambeck

gave to the police did not p.recisely match that of the de^enaant,

this at best raises a question of credibility which is for the
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trier of fact to dotet-mine. Precise accuracy in describing

defendant's characteristics is unnecessary v/herc tlie identifi-

cation is positive. ( People v. Miller , 30 111. 2d 110, 195

N.E.2d 69 4.) After hearing all of the testimony adduced at

trial, the trial judge found that the evidence was sufficient

to establish defendant's guilt beyond a reasonable doubt. After

a complete review of the entire record, we can not say that his

determination was erroneous.

Defendant's next contention is that the trial judge, in

finding hira guilty, applied eAi erroneous standard. The basis of

defendant's argument is certain statements made by the trial

judge in denying defendant's motion for a directed verdict at the

end of the State's case. The trial judge stated chat on the issue

of identification he had ruled in the favor of the State at the

pretrial motion to suppress. The trial judge then reiterated the

pertinent parts of Mr. Plambeck 's testimony and asked counsel to

address himself to that issue. Defendant now argues that the

trial judge's comjr.ents indicated that the juuge felt bound by his

ruling on the motion to suppress the identification testimony and

that th.e court felt that determination was sufficient to establish

defendant's guilt beyond a reasonable doubt. We can not agree

with defendant's argument. The trial judge's comments were made

during the arguments on defense counsel's motion for a directed

verdict and indicated only that the court had previously ruled in

favor of the State on a pretrial motion to suppress the identifica-

tion. The trial judge's comments did not, in any v;ay , indicate

that he was applying any standard other than reasonable doubt in

finding the defendant guilty.

Defendant's final contention is that the indictment charging

him with burglary v/as fatally defective in that it failed to

allege ownership of the building in question.. The Illinois Supreme

Court has ruled that it is not necessary for an indictment charging

„R_
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burglary to allege ov,-narship of tb.e property involved. Pcop io v.

Gregory , 59 111. 2d 111, 319 N.E.2d 483.

Accordingly, the judgment of tlie circuit court of Cook

County is affirmed.

JUDGMENT Al-'FIRMED.

PUBLISH ABSTRACT ONLY.
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Before Downing, P.J., Stamos and Leighton, JJ.

PER CURIAM

Harold Bean (hereafter petitioner) v/as convicted fol-

lowing a bench trial of the offense of attempt. (111. Rev,

Stat. 19 65, ch. 38, par. 8-4.) On direct appeal, tliis court

affirmed petitioner's conviction. ( People v. Bean (1970), 121

111. App. 2d 290/257 N.E.2d 558, cert , den., 402 U.S. 1009.)

On June 19, 1973, petitioner's retdined counsel filed a peLition

under the Post-Conviction Hearing Act (111. Rev, Stat. 1973, ch.

38, par, 122-1 et sea. ) contending the original indictment was

void. At a hearing on August 27, 1973, the court dismissed the

petition for failure to state a substantial constitutional

question, rejecting the petitioner's argument that the indict-

ment did not allege with sufficient specificity an "act which

constitutes a substantial step toward the commission" of the

offense of burglary. (Ill- Rev. Stat. 1965, ch. 33, par. 8-4.)

The only issue on appeal is whether the indictment properly

alleged an overt act constituting a substantial step toward

the commission of the offense of burglary.

The indictment alleged that the defendant, along with

a named co-defendant:

" [C] omm.itted the offense of attempt, in that they,
v/ith the intent to coirmit the offense of burglary,
without authority knowingly attempted to enter into
a building, to wit: factory and office of Stitt
Reed, Inc.,- a corporation, with the intent to commit
3 ^hef". It^ violation of Chapter 33, Section. 8-4,- o~

rhe "Illinois Revised Statutes 1565, contrary to the

State, and against the peace and dignity of the
People of the State of Illinois."

\
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In PGople V. Richardson (1965), 32 111. 2d 497, 502,

207 N.E.2d 453, the court stated that all "that need be shown

in a charge of attempt is the intent to conuuit a specific

offense" and "an overt act constituting a substantial step

toward commission of that offense," and held that the phrase

"attempted to obtain unauthorized control over $3 in United

States currency, the property of said John Overbea" v;as suffi-

cient to charge an overt act constituting a substantial step

toward commission of theft. More recently, in People v. Woodward

(1973), 55 111. 2d 134, 302 M.E.2d-62, the court cited Richardson

with approval and held a substantial step toward the commission

of burglary was alleged with sufficient particularity in an

indictment charging the defendant "did use a tire tool in attempt-

ing to open the front door of" a particular building. In People

V. Drink (1957), 85 111. App. 2d 202, 229 N,E.2d 409, the court

held the phrase "attempted to kill Gerald M. Lewandowski" suffi-

ciently charged a substantial step toward the offense of murder

and stated that the indictment "need not set out the manner of

the assault with any degree of particularity." (85 111. App. 2d

202, 204.) In the case at bar, the indictment did allege an

overt act constituting a substantial step toward the commission

of a burglary when it charged that the defendant "v/ithout authority

knowingly attempted to enter" into a particularly described

building. This was sufficient to charge the offense of attempt.

Accordingly, the judgment of the circuit court of Cook County

is affirmed. .

Judgment affirmed.

(Publish abstract only,)

-2-
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PEOPLE OF TIIE STATE OF IlilNOIS

,

Respondent -Appellee

,

v»

VEMTON LF.'.'IS,

Petitioner-App ellant

.

APPEiiJ. FROM
CIRCUIT COURT
COOK COUiriY

HONORABLE
ROBERT J. C0LLi::3,

Presiding.

PER CURIAiM:

Before McGLOON, P.J., DEJ-IPSEY, J., and MEJDA, J.

Vernon Lewis, petitioner, appeals from the disnissal of his

post-conviction petition filed pursuant to the Illinois Post-

Conviction Hearing Act (ill. Rev. Stat- 1973, ch. 38, par. 122-1

et sea . ) vithout an evidentiary hearing.

Petitioner was charged by indictment \vdth two counts of armed

robbery. On Marc'^ 1, 1973? he entered a negotiated plea of guilty

and was sentenced to concurrent terms of four years to four years

and one day on each charge. Petitioner did not appeal that convic-

tion. On June 11, 1973,i he filed a pro se post-conviction petition.

Counsel was appointed to represent him and aji amended post-conviction

petition was filed. Upon motion of the State, the euaended post-

conviction petition was dismissed without an evidentiary hearing.

Petitioner's only contention on appeal is that he was entitled

to an e-yd-dentlary hearing on the allegation in his post-conviction

petition that his plea of guilty was involuntarily entered since it

was based upon the belief that he was receiving the minimim possible

sentence v/hen he co^jld have been sentenced to a term of periodic im-

prisonment under the Unified Code of Corrections.

xn iioykin v. jLL'.i orL'ua (,±9o>',i, j>,' u.o, <^y', ^"^ b.i^v-^u -j^avi-o

Supreme Court held that it is a violation of due process to accept
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a guilty plea in state criminal court proceedinc;3 without an

affirmative showing on the record tliat the defendant volvuntarily

and understandingly entered his plea of guilty. Supreme Coiirt

Rule i^l-02 was passed to insure compliance with the Boykin require-

ments and give visibility to plea agreements. (Committee Com-ients,

50 111. 2d R. i|02.)

The basis of petitioner's present argument is that his plea

of guilty was involuntary because the trial judge did not advise

him and he was unaware that a sentence of periodic imprisonment

was possible under the statute. Here petitioner was charged with

two counts of armed robbery. The hearing in aggravation and miti-

gation demonstrated that petitioner had a prior record consisting

of several convictions^ including one penitentiary sentence. Prior

to entering his plea of guilty, he entered into plea negotiations

ob",d.ously with the intent of avoiding a higher sentence. He en-

tered his plea of guilty only after the pre-trial conference ana

knowing the exact sentence which would be imposed. Prior to accept-

ing the plea of guilty the trial judge carefully admonished petiti-

oner of each of his constitutional rights as set forth in Supreme

Court H\ile U02j including the fact that he could be sentenced to

an Indeterminate term with a minimi-im of four years ;,
and that any

sentence would include a mandatory parole period of five years. At

the time his plea of guilty was entered petitioner made a specific

election to be sentenced under the Unified Code of Corrections. He

did receive the minimum possible penitentiary sentence pro-.rided under

the Code,

There is nothing in Boykin or Supreme Court Rule ^+02 which re-

--.,-!„,-,„ fV,o4- t, rl.^-fi'^'^ ="*- "h^ p.^v"'a'='^ '^'f' +>ifi T-iQCsihTp rlis'OOsition.S of

his cage hy way of periodic imprisoirr.ent, probation or conditional

discharge prior to entering a plea of guilty. ( Pc-ot)1o v. Krantz
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(197'0, 58 111. 2d 187, 317 N.E. 2d 559.) In addition, co:i-

siderin^; petitioner's prior record and the crimes of which he

was convicted, it is extremely i-mprobable tliat he vraiold have

even "been considered for a sentence of periodic L-nprison:rient„

After a complete revievf of the entire record we conclude that

petitioner lino',-ri.ngly and voliontarily entered his negotiated plea

of guilty after proper admonitions by the trial court. Ilis post-

conviction petition was insufficient to require an evidentiary

hearing and -^as properly dismissed by the trial court.

Accordingly, the Judgment of the circuit co"ai-t of Cook

County is affirmed.

^-P-: q
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I

Before McGLOON, P.J., DEMPSEY and McNAMARA, JJ

.

PER CURIAM:

Ben Earl Browder, petitioner, appeals the denial of his

post-conviction petition filed pursuant to the Post-Conviction

Hearing Act (111 . Rev. Stat . 1973, ch . 38 ,
par . 122-1 et seq .) without

an evidentiary hearing.

Petitioner was originally charged by indictment with the crimes

of armed robbery and rape. After a jury trial he was found guilty

of armed robbery and sentenced to a term of four to fifteen years.

Petitioner appealed to this court which on July 2, 19 73, affirrr.ed

the judgment of conviction. ( People v. Browder (1973) , 13 Ill.App.

3d 198, 300 N.E.2d 511. The Illinois Supreme Court denied leave to

appeal.) On August 16, 1973, petitioner filed a post-conviction

petition. Upon motion of the State, on December 13, 1973,

petitioner's post-conviction petition was denied without an

evidentiary hearing.

Petitioner appeals arguing that he was entitled to an

evidentiary hearing on the allegations in his post-conviction

petition: (1) ha was denied the effective assistance of counsel

in that trial counsel failed to secure four alibi witnesses and

F -, < 1 ^ ^ +-

,

ll^^vv^ »— 'v^* fc^VAoppress the fruits cr petitioner 3 aMj^au-en'.ly

unlawful arrest and (2) he vras improperly denied his constitutional

right to counsel at his lineup identification.

Potitxoner's fir.it contGr.tion on appeal is that he v/as Gntiti.ad

to an evidentiary hearing on the allegation in his post-conviccion

petition tliat trial counsel was incompetent in that he failed to

secure fou.r alibi v7itnassos. In order to show a deprivation of a

:on3 titutional right to counsel, petitioner must clearly establish
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actual incompetency of counsGl as reflected by the manner of

carrying out his duties as the trial attorney and substantial

prejudice resulting therefrom without which the outcome v/ould

probably have been different. People v. Lynch (1973), 11 ill.

App.3d 479, 297 N.E.2d 382.

In the case at bar, petitioner, in an affidavit attached to

his post-conviction petition, stated that prior to trial he had

informed defense counsel of the existence of four alibi witnesses,

two of whom were defendant's mother and brother, but that defense

counsel informed iiim that the presexice of the alibi witnesseo

would not be necessary. As pointed out in this court's affirmance

of defendant's conviction "***the proof left no doubt whatsoever

of his (defendant's) guilt." Indeed, a review of the evidence

adduced at trial dem.onstrates that the State's case was oven-zhelming

.

The evidence adduced at trial revealed that the crime occurred at

approximately 5:45 p.m. Defendant's testim.ony at trial established

that his alibi witnesses would only have testified to his presence

from 5:30 p.m. and thereafter. Petitioner's affidavit stated that

although counsel was aware of the four alleged alibi witnesses, he

chose not to call them at trial. Under these circumstances, v;e

conclude that the failure to call the alibi witnesses was a matter

of trial tactics and does not demonstrate incompetency of counsel

-

. (People V. Talasch (1974), 20 Ill.App.3d 794, 314 N.E.2d 510.) As

pointed out in a specially concurring opinion in affirming petitioner's

conviction "This record shov;3 that defendant was quite ably repre-

sented in the trial court." The record in its entirety establishes

that trial counsel at all tim.es properly represented the petitioner

considering the fact that he v/as faced vzith an extremely strong

State's case. We believf^ that defendant received adequate ^nd

competent representation at trial.

Petitioner's ne::t contention is that he was entitled to an

evidentiary hearing on the allegation that his trial counsel was

incompetent in that counsel failed to move to suppress the fruits

)f petitioner's unlawful arrest. In his post-conviction petition
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filed in the trial court, petitioner argued that his arrest v/as

illegal and that all things flov;ing therefrom should have

bsen suppressed as the fruit of the poisonous tree. Ho'.vever,

petitioner did not allege that trial counsel v;as incompetent for

failing to raise this issue. The rule is v/ell established that

where an argument is not raised in the post-conviction petition

filed in the trial court, it may not be raised for the first tim.e

on appeal. People v. Turner (1970), 47 111. 2d 7, 264 N.E.2d 145;

People V. Sldredge (1969), 41 111. 2d 520, 244 N.E.2d 151.

Tn addition, petitioner in his direct a'^oeal ar'^ued tha^ his

arrest was illegal and that his identification and admissions

following such arrest should have been suppressed as the fruit of

£

—

• ^ — — •
defendant has appealed his conviction, any allegation which has

been considered and rejected by the court in that appeal, cannot

be reconsidered in post-conviction proceedings under the doctrine

of res judicata. (Peoole v. Walker (1972), 6 Ill.App.3d 909,

286 N.E.2d 812; People v. Westbrook (1972), 5 Ill.App.3d 970,

284 N,E.2d 695.) Petitioner having argued in his direct appeal

that his arrest was illegal and that all things flowing therefrom,

should have been suppressed is now barred from any further recon-

sideration of that issue in post-conviction proceedings by the

doctrine of res judicata .

Petitioner's final contention is that he was entitled to

post-conviction relief on the allegation in his petition that he

was denied his constitutional right to counsel at his lineup

identification. In Kirby v. Illinois (1972), 405 U.S. 532, 3a i^.r-d,

2d 411, 9 2 S.Ct. 1,877, the Supreme Court held that the right to

•counsel applies only at or after the time that adversary judicial

' proceedings have been inibiatad against hiva.

I" Poopla V. Johnson (1973), 55 111. 2d 62, 302 N.E.2a 20, the

defendant was found guilty after a jury trial of the crimes of

murder and armed robber-,-. The facts adduced at trial sh.owed that

[efendant was arrested at his home without a warrant and was taken
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to the police station v/here a lineup v/as conducted. On appeal

defendant argued that iie had a constitutional right to counsel

at the lineup. The Supreme Court rejected defendant's contention

holding that adversary judicial proceedings had not yet been

initiated at the time of defendant's lineup. See also People v.

Reese (1973), 54 111. 2d 51, 294 N.E.2d 288.

Similarly, in the case at bar, defendant was placed under

arrest at his home without a warrant and taken to the police

station v;here a lineup was conducted. At the time of the lineup

adversary judicial proceedings had not yet been initiated and the

absence of counsel did not deny defendant any of his constitutional

rights . .:
,

For the foregoing reasons the judgment of the circuit court

of Cook County is affirmed,

•;.:':
• Judgment affirmed.

h
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PER CURIAM:

Before I'IcGLOONj PJ,, DEMPSEY AND MSJDA, JJ.

Qra Charles Duncan, petitioner, appeals from the dismissal

of his pro se post-conviction petition filed pursuant to the

Illinois Post-Conviction Hearing Act (ill. Rev. Stat, 1971, ch.

385 pars. 122-1 ejfc seg^. ) . The sole issue on appeal is whether

the trial court properly dismissed the petition without an evi-

dentiary hearing.

On January 25, 1963, petitioner pleaded guilty to the of-

fense of murder, and was sentenced to not less than 15 nor more

than 25 years in the penitentiary. No direct appeal was taken

from this Judgment- On April I5, 1971 j he filed a pro se petition

for post-conviction relief. The Public Defender filed his appear-

ance on May 26,. 1911, but did not file an amended petition. The

State filed a motion to dismiss the petition. Tlie motion was al-

lowed without an evidentiary hearing, and notice of appeal was

filed on April k, 1972.

The Public Defender was appointed to represent petitioner.

He has filed a motion to withdraw, under Anders v. California (1967);

386 U.S. 738, 18 L.Sd.2d H93,87 S.Ct. 1396, supported by a brief,

on the ."-round that there are no meritorious issues. Copies cf 'zc.^

ifiotlon and brief wore mailed to defendant on February 25, 1975, '^^



(

i



61J.59

he was informed that he liacl iir,-il ;.lay 9, 1975 to fi3.e any addi-

tional points he might choose in support of his appeal. He has

not responded.

In his pro se petition filed April 15, I971 petitioner al-

leged that he was not provided >rith conipetent counsel because ap-

pointed private counsel "failei and oniitted to take fundamental

steps to guarantee him due process of law" in that (a) counsel

failed to investigate the facts -.rhich would prove that he had not

connnitted murder; (b) because cf counsel's failure to make an in-

dependent investigation of the facts he -vras unfamiliar with the

evidence which could have been presented on behalf of petitioner;

(c) counsel "coerced [petitioner J through threats of greater pun-

ishment [the electric chair]", because he informed petitioner of

"the impossibility of acquittal," and thereby induced petitioner

guilty"; and (d) counsel "failei and omitted to take other steps

to protect the rights of Defendant-Petitioner." Petitioner further

alleged that he "would not have plead [sic] guilty to murder, an

offense of which he was not guilty, had it not been for a substantial

denial of due process of law ani violation of his constitutional

rights. " • ^

Attached to the motion to dismiss is the Report of Proceedings

of petitioner's chaaige of plea. On January 25, I96S, he changed his

plea from not guilty to guilty. Before the trial coua-t accepted the

plea-the following discussion Trok place between the trial coiirt and

petitioner;

You arc ".Ithdz'awinfr a T)lea of not guilty and
n _i-_

MR. SLAGEK [Private appci:Mod counson] : Yes, Judge.
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DEFENDANT:

TKE COURT:

DEFEMAOT:

THE COURT:

DEFE1MDA]}]T

:

THE COURT:

DErai^lDMT:

THE COURT:

DEFEiroAfIT;

THE COURT:

All right, now, hir. jjuncan, 1 v/ano to
advise you tliat you have a right to trial
"by Jiu-y. Do you knovr what a Jury trial is?

Yes, sir.

You have that right of trial hy ^ury. Nov;, when
you vfithdraw your plea of not guilty and enter a
plea of guilty, you autoinitically [sic] waive
that right to a jiury trial. You know this?

Yes.

And this is what you want to do?

Right.
.

•
^

I take it you have conferred with your counsel
about this, and after being duly ad^/ised by
your counsel, this is what you have decided
you want to do freely and voliintarily?

Yes, sir.

Now, I assume that your counsel here has also
advised you regarding what sentence I could
give you on a plea of guilty. He has done
that, has he?

Yes.

I am going to advise you again that on a plea
of guilty, I can sentence you to the penitentiary
for a period of fourteen years and any number of
years beyond that, and it is also possible on
your plea of g^jilty to this charge to sentence yov..

to death by the electric chair . I want you to
know this. It is my duty to advise you that this
could happen on a plea of guilty to murder, and I

assume your counsel has also told you this, has he?

DEFEJIDANT:

THE COURT:

DEFEflD.A^IT

:

THE COURT:

DEFENDANT

:

Yes.

Now, knowing this, you still want to plead giiilty,

is that right?

Yes.

And you are also satisfied with the advice of yoirr

lavryer on this, satisfied with his services?

Yes.

Before entering judgraent on the plea of guilty the trial court

again questioned petitioner about the voluntariness of his plea of guilty:

THE COURT: All right, Mr. Duncan, before I enter a j\ui;j:ment

on this plea, I juc;t want to bo certain again, I

am going t.o ask you again, this is v.-hat you want

to do, you v^ont to plead guilty?

-3-
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DEFENDMIT: Yes.

THE COURT: You are doing it voluntarily?

DEFEIffiMIT: Yes,

THE COURT: tod of your O'^n free \rLll, and after advice
from counsel, and you deem hie services
valuable to you?

DEFEIVLDAI^IT : That's true.

THE COURT: All right, there will be a judgment \iOon the
plea of guilty.

The trial court then heard a stipulation as to the facts vrhich

disclosed that on August 1 , I966, the petitioner and a .man by the name

of Sparks were vrith the deceased, Daryl V/illia.-ns, in the latter'

s

apartment at ^183.6 North Magnolia Avenue, Chicago; that Sparks left to

get sorriRthing to eat, and upon his return flparks noticed Williams ll/'ing

dead on the living, room floor; that he asked petitioner what happened

and petitioner replied, "I strangled him." Petitioner admitted placing

the body in the trunk of V/illiaxas ' car and driving vrith Sparks to an .aban-

doned stone quarry in VanWirth [sic], Ohio, where they disposed of the body

The Public Defender states that a possible ground for appeal mj.ght

be that petitioner was not adequately admonished at the time he pleaded

guilty. The plea was entered on January 25, I968, before Supreme Court

Rule ij-02 became effective on Septe.mber 1, 1970 (ill. Rev. Stat. 1971,

ch. IIOA, par, U02) . Therefore, former Rule UOl(b) governed the plea of

guilty in the instant case (ill. Rev. Stat. 19^9, ch. UO.A., par. Loi(b)).

Under the provisions of R-ale Uoi(b), the petitioner was adequately admon-

ished. (People V. Harris (l97l), 50 111, 2d 31,33, 276 W.E. 2d 327.) The

trial court advised petitioner of his right to a jui-y trial and ascertained

that petitioner desired to waive that right; that petitioner ha.d conferred

with his counsel regarding the change of plea tmd it was petitioner's

free and voluntary decision; and that petitioner was satisfied --/ith tna

advice of his lavryor and satisfied v/itb. his services. Tae trio.l coiu-t

admonished netitionor as to the iianinu.m stjI inaxir.ijin penalties; and that

-h-
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on hi ^. riloci nf rriiilty t.n f.hp oha-rrrP of milrdrfT hf> rmilrl 1i,t. -ad-

tenced to death in the electric chair. Trie record is sufficient

to shovf that petitioner knovan^ly and voluntarily pleaded gxiilty

to the offense of murder. People v. Barber (I972), 51 111. 2d 268

270, 281 N.E. 2d 676; People v. Pcmdt {1971), k9 111. 2d 530, 276

N.E. 2d 306; People v. Pa^^ne (1973), I6 Ill.App. 3d 83,88, 305 II. E.

2d 700. , . •
, ,

The Public Defender also states that another possible ground

for appeal might be petitioner's claiia that he was coerced into

pleading guilty by the threat of his appointed cc-onsel "of greater

p-'anishment [the electric chair]." In People v. Scott (I971),

^9 111, 2d 231,233, 27^ N.E. 2d 39, petitioner filed his verified

— i--:-t-^^„ ^ 1 n ^ ±,1^ ^j^ ^
, ^^*i-.,^^„^ ^^-.'-i^^^ "V. ^^-.-.^^ a-v.^

states attorney told the petitioner that he had talked to the co-

defendants and, that pursuant to that conversation, had learned

that the co-defendants were going to testify against the petitioner

and that if the petitioner- did not plead giiilty he would ask that

the death penalty be inflicted." The court held that such an allega-

tion >ra.s not sufficient "to invalidate the defendant's other^v-ise

knovri.ng ajid intelligent plea of guilty."

^ People V. Payne (1973), I6 Ill.App. 31 83,88, 305 N.E. 2d 700,

the court held that "It does not amount to coercion for defense coun-

sel to inform his client as to the weakness of his case and the possi-

bility that a death sentence couJLd be imposed if he chose to go to trial.'

In the case before us there was no showing that sufficient facts

or evidence existed to amend the pro se petition; therefore, corns el =

s

failure to amend the petition did not res^olt in inadequate representa-

tion. Peonle v. Bov.'7nan (1973), 55 111. 2d 133, 302 N.E. 2d 3lS.

Another possible groimd for appeal mlclit be petitioner's claim

that appointed counsel failed to Investigate thie facts v/hich would
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prove th^'t h^ ^^'l r,r&_ r-nrnmi Ktod iniir>,-?,^-r P<:H-.-; t.i nnor r-lr.nc. pnt

allege what particular facts counsel failed to invssticate.

Tlie record discloses that in the stipulation of facts, in

reply to the question of hovr Williams vra.s killed, he said,

"I strangled hira." Also, at the change of plea hearing, pe-

titioner stated that he was satisfied with the advice of his

lawyer and with his lavryer's services. Further, at the hear-

ing on the motion to dismiss, counsel stated that he had talked

to petitioner and had attempted to investigate the leads given

him, but that they were fruitless and did not demonstrate peti-

tioner' s innocence. Petitioner's possihle argument of incompe-

tency pertains to the exercise of jud^aent and discretion, and

it is well settled that revievr of appointed counsel's competency

does not extend to those areas involving the exercise of judgment,

discretion, or trial tactics. People v. Wesley (196^), 30 111. 2d

131, 195 NoE. 2d 703,

It is apparent that after counsel reviewed the record and

talked to petitioner, he rightfully determined that any attempt

to amend the pro se petition would be useless. Counsel was not

obligated to urge frivolous points which were contrary to the law

and to the facts. People v. Barnes (1973), 1^ Ill.App. 3d. 9^9^

303 W.E. 2d 775, People v. Anthony (1972), 5 Ill.App. 3'^ 722,

28U H.E, 2d ^^6,

We have examined the record and brief and agree with the Public

Defender's conclusion that the issues raised by petitioner are not

meritorious. Fiurther, our examination of the record discloses no ad-

ditional possible grounds for an appeal v.'hich are also not frivolous.

For the foregoing reasons, the motion of the Public Defender to

v.'itlidTcJw as counsel on appeal is allo-./ed, and the j\;d;pient of cue

circuit coiu-t dismissing the pcbition is affirmed.

Motion cillo-wed3

judgineab affirmed.
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RICHARD J. FITZGERALD,
PRESIDING.

Mr. JUSTICE JOHNSON delivered the opinion of the court:

This is an appeal from an order dismissing a post-conviction

petition filed by the defendant, Chester Holiday. He acknowl-

edged by affidavit that an appeal was pending from the judgment

of conviction and sentence (People v. Holiday (1974), 21 111.

App. 3d 796, 316 N.E. 2d 236) , wherein the sole issue presented

was whether or not the trial court erred in imposing multiple

and concurrent sentences of three terms for voluntary man-

slaughter and one term for attempt to commit armed robbery. We

affirmed one convection for voluntary manslaughter and modified

the sentence to not less than 6 1/3 years and not more than 19

years. The remaining convictions were vacated.

In this appeal from the post-conviction proceedings, the

public defender of Cook County \-;as appointed to represent the

defendant. After examining the report of proceedings, counsel

found no constitutional claims which could be raised under the

Post-Conviction Hearing Act (111. Rev. Stat. 1971, ch. 38,

§ 122-1 et seq . ) , and consequently did not file a supplemental

petition. On the State's motion the defendant's pro se petition

was dismisse"d. Thereupon, a notice of appeal was filed.

The public defender has filed a motion and brief, pursuant

to Anders v, California (1967),- 386 U,S, 738, 18 L-Ed. 2d 493,

87 S.Ct.-139^&y-seeking- leave to withdraw as counsel. Counsel

represents that he has examined the record and determined that

there are no issues upon which an appeal can bo predicated.

Copies of the motion and brief were mailed to defendant on
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April 24,* 1975. On May 8, 1975, defendant filed a document

entitled, "Motion for Writ of Subpoena Duces Tecum to Issue,"

realleging many of the arguments that were considered by this

court in the prior appeal.

We have made a careful review of the proceedings and docu-

ments in this case and agree with the public defender that

there are no issues to be raised in this appeal that are not

frivolous. Accordingly, the motion of the public defender for

leave to v;ithdraw as counsel is granted, and the judgment of

the circuit court of Cook County is affirmed..

Motion allowed.
Judgment affirmed.

BURMAN and ADESKO, JJ . , concur.

Abstract only.
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PEOPLE OF THE STATE OF ILLINOIS ,

Respondent-Appellee,

V.
'

CHARLES MAYS, .' •_

Petitioner-Appellant.

SEP17J975

'SCCliv^'^^

APPEAL FROM THE
CIRCUIT COURT OF
COOK COUNTY.

HONORABLE
PHILIP ROMITI,
PRESIDING

BEFORE BARRETT, P.J., DRUCKER, J. and LORENZ, J.

PER CURIAM, FIRST DISTRICT, FIFTH DIVISION.

Petitioner appeals from the dismissal without an evi-

dentiary hearing of his pro se post-conviction petition, filed

pursuant to the Illinois Post-Conviction Hearing Act, 111. Rev.

Stat. 1971, ch. 38, pars. 122-1 et_ seq .

•

' The sole issue on appeal is whether the petitioner was denied

effective assistance of counsel for failure of his court-appointed

counsel to file an amended petition.

On February 1, 1973, petitioner, who was represented by

private counsel, pleaded guilty to two counts of attempt murder,

and three counts of armed robbery. He was sentenced to the

penitentiary for a term of 8 to 15 years on each count of each

indictment, the sentences to run concurrently. No appeal was

taken from these judgments.

On May 22, 1973, petitioner filed a pro se petition for

post-conviction relief alleging, in substance, that; (1) his

plea of guilty was entered in violation of due process of law

because he was offered a choice of pleading guilty or being

"railroaded into the penitentiary"; and that the trial judge

took undue advantage of his ignorance of the law, thereby forcing

him to plead guilty; (2) that he was denied his constitutional
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right to a fair and impartial trial in that his plea of guiltv

was entered and accepted in violation of Supreme Court Rules

402, 411, 412, and 414, and the United States and Illinois Con-

stitutions; (3) that he was denied his constitutional right to

a fair and im,partial trial and to the presumption of innocence

because "the court failed to establish Corpu s Delicti " in viola-

tion of the Illinois Supreme Court Rules; and (4) that he was

denied his constitutional right to a fair and impartial trial

because the sentences imposed were' illegal since the minimum

term of the sentences exceeded one-third of the maximum sentences.

On June 12, 197 3, the Public Defender was appointed to

r.-ipresent petitioner. On June 14, 1973, the People filed a motion

to dismiss alleging that petitioner's allegations failed to raise

any constitutional question within the provisions of the Post-

Conviction Hearing Act; and that those allegations which might

be construed as raising constitutional questions were bare alle-

gations insufficient to require a hearing. Attached to the motion

was the transcript of the hearing of petitioner's change of plea.

On August 21, 1973, the Assistant Public Defender appointed

to represent petitioner filed a certificate in accordance with

Illinois Supreme Court Rule 651(c). The certificate stated that

counsel had consulted with petitioner by mail on numerous occa-

sions and visited him personally in the penitentiary on July 30,

1973; that he had examined the records of the proceedings at

trial, as contained in what petitioner represented to counsel

to be a verbatim transcript of the original transcript; and

that he "thoroughly studied petitioner's pro se petition which

fully and adequately presents all possible claims subject to relief

under the Illinois Post-Conviction Hearing Act."

A hearing was held on the pro se petition and the State's

motion to dismiss on September 12, 1973, at which time the

2,
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AssisLant Public Defenuer sLated chaL he riad visited the peti-

tioner; that the petition represented all of his claims; and

that the claim "he was most concerned about was the one-third

minimum-maximum statute." The trial court dismissed the pro se

petition without an evidentiary hearing.

On appeal, petitioner argues that appointed counsel should

have amended' the pro se petition "in order to shape petitioner's

complaints into the proper legal form" because the trial court

dismissed the petition without an evidentiary hearing on the ground

the allegations were "conclusory" ; and that counsel's failure

to amend said pro se petition "into the proper legal form" denied

petitioner the effective assistance of counsel.

The law is clear that petitioner is not entitled to an

evidentiary hearing as a matter of right, since the dismissal

of a non-meritorious petition on motion is within the contempla-

tion of the Post-Conviction Hearing Act and is necessary to the

orderly and expeditious disposition of such petition. ( People v.

Collins , 39 111. 2d 286, 235 N.E.2d 570; People v. Punches , 9 111.

App.3d 372, 292 N.E.2d 187; People v. Payne , 16 Ill.App.3d 83,

305 N.E.2d 700.) To be entitled to relief under the Post-Conviction

Hearing Act the petitioner must assert the substantial denial

of a constitutional right. ( People v. Newberry , 55 111. 2d 74,

302 N.E.2d 34.) The burden is on the petitioner to clearly set

forth in what respect his rights were violated. ( People v. Dean ,

;
No. 60544, April 25, 1975.) In the absence of such a showing,

the petition may be dismissed without a hearing. People v. Pierce ,

48 111. 2d 48, 268 N.E.2d 373.

Petitioner, relying upon the case of People v. Slaughter,

39 111. 2d 278, 235 N.E.2d 556, contends that ha was denied

effective assistance of counsel during his post-conviction pro-

ceedings because counsel failed to amend the' pro se petition.

3.
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Although Slaughter requires that appointed counsel consult with

petitioner and examine the report of proceedings at trial [v/hich

was done in the case at bar] , it does not require that in every

case counsel must amend the pro se petition. In r ^ople v. Bowman ,

55 111. 2d 138, 302 N.E.2d 318, the court said (55 111. 2d, p. 140):

"As is obvious, however, our referred-to state-
ment in Slaughter has not and cannot be read
to establish a requirement that counsel appointed
to represent a petitioner in a post-conviction
proceeding must in every case amend a pro se pe-
tition. In People v. Stovall , 47 111. 2d 427 46,
we observed: 'Where there is not a showing that
sufficient facts or evidence exist, inadequate
representation certainly will not be found because
of an attorney's failure to amend a petition or,
when amended, failing to make the petition's
allegations factually sufficient to require the
granting of relief. Cf. People v. Smith , 40 111.
2d 562; People v. Gendron , 41 111. 2d 518.'"

Also see People v. Dodd, 58 111. 2d 53, 317 N.E.2d 28.

Petitioner urges that counsel's failure to am,end the pro se

petition alone, requires reversal as a matter of law. However,

there is no showing of the existence of facts which would warrant

an amendment. ( People v. Walker , 6 Ill.App.3d 909, 912, 286 N.E,

2d 812.) In the case at bar, the pro se petition clearly and suf-

ficiently sets forth the petitioner's contentions and, therefore,

it was not error for counsel not to amend it.

When the record clearly contradicts the conclusionary al-

legations of a pro se post-conviction petition, as is true in

this appeal, to prepare and file an amended petition by court-

appointed counsel would be an exercise in futility.

Defendant further argues that counsel for the petitioner

should have amended the allegation that "the trial court took

undue advantage of petitioner's ignorance of the law, thereby

forcing -tv-iro--fe0H^iead^^uilty." Petitioner, relying on People v.

Washington , 38 111. 2d 446, 232 N.E. 2d 738, asserts that a coerced

4.
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or unintelligent plea of guilty deprives a defendant of due

process of law; and that such an allegation is cognizable under

the Post-Conviction Act. Petitioner contends the facts in the

case at bar are similar to those of People v. Gonzales , 14 111.

App.3d 535, 302"N.E.2d 718, where court-appointed counsel failed

to amend a pro se petition which alleged petitioner was forced

into pleading guilty due to the fear caused by the threats of

the prosecutor. The court there held it was error for counsel

not to amend the petition and "to state specifically petitioner's

claims as to what threats were made, when they were made, to v/hom

they were made, where they were made and who was present."

However, here it was not necessary for "appointed counsel

to set forth with specificity the facts pertinent to petitioner's

claim that Judge Romiti took advantage of him and forced him

to plead guilty." Here the facts involved are all .apparent from

the record itself and, therefore, it was unnecessary for counsel

to amend the allegation that the trial court forced petitioner

to plead guilty. (People v. Harris , 50 111. 2d 31, 276 N.E.

2d 327.) The record affirmatively shows that the trial court

fully and adequately admonished petitioner on his plea of guilty

in accordance with Supreme Court Rule 4 02. [It is apparent that

Supreme Court Rules 411, 412 and 414, pertaining to discovery

and disclosure, are not applicable to the facts in the case at

bar.] Petitioner was charged in two separate indictments of tV70

counts of attempt murder and three counts of armed robbery.

On February 1, 1973, petitioner, who was represented by private

counsel, withdrew his pleas of not guilty and pleaded guilty.

Before accepting the guilty pleas, the trial court advised peti-

tioner of his right to a jury trial; and that his plea of guilty

would result in a waiver of that right, as well as a right to

a bench trial. The trial court further asked petitioner whether

5.
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it was correct "that there v/as no force, no pressure nor coer-

cion of any kind to force him to plead guilty," to which petitioner

answered that the statement was correct. The court advised peti-

tioner of the permissible range of punishment and petitioner stated

that he understood the penalties which were provided by statute.

Petitioner repeatedly stated that he understood the court's

admonishments and persisted in his plea of guilty. The court

then accepted the plea of guilty to each indictment, found peti-

tioner guilty and after petitioner waived a pre-sentence report

and after a hearing of aggravation and mitigation, petitioner

was sentenced to concurrent terms of 8 to 15 years on each count

of each indictment.

It is apparent that after counsel reviewed the record and

talked to petitioner, any attempted amendment of the pro se

petition would be a useless act. The record clearly shows there

was no basis for the allegation that the trial court took undue

advantage of the petitioner and forced him to plead guilty and,

therefore, counsel was under no duty to amend the petition.

Counsel was not obligated to urge frivolous points which were

contrary to the law and contrary to the facts. People v. Barnes ,

14 Ill.App.3d 989, 303 N.E.2d 775; People v. Anthony , 5 Ill.App.

3d 722, 284 N.E.2d 46. .

The record here shows that Supreme Court Rule 4 02 has been

substantially complied with. (People v. Krantz , 58 111. 2d 187,

317 N.E.2d 559.) Further, the claim that the trial court "rail-

roaded- [petitioner] "into the penitentiary" is not substantiated

P- by the record and did not raise an issue of constitutional pro-

portions cognizable in the post-conviction hearing and, therefore,

court-appointed counsel was not incompetent for his failure to

amend the pro se petition.

6.
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Finally, it is noted the pro se^ petition alleged that the

sentences imposed were illegal since the minimum terms exceeded

one-third of the maximum sentences. At the hearing on petitioner's

plea of guilty, his private counsel stated that he. had explained

to petitioner his right to make an election as to v;hether he

should be sentenced under the law as it existed at the time of

the commission of the offense or whether he should elect to be

sentenced under the Unified Code of Corrections. The petitioner

elected to be sentenced under the Unified Code of Corrections.

The trial court then explained that under the old law a sentence

for attempt murder was one to twenty while under the Unified Code

of Corrections it was "four to intermediate" and that for armed

robbery under the old law it was five to intermediate but under

the Code it was four to intermediate. Although the point v/as

alleged and argued in the trial court, it has not been argued on

appeal and, therefore, is considered waived. (Ill .Rev . Stat

.

1973, ch. IIOA, Rule 341(e)(7); People v. Mackins , 17 Ill.App. •

3d 24, 308 N.E.2d 92.) Further, the alleged excessiveness of

a sentence is not cognizable in a post-conviction proceeding.

(People V. Murry , 5 Ill.App. 3d 64, 283 N.E.2d 98; People v.

Seidler, 18 Ill.App. 3d 705, 310 N.E.2d 421; People v. Chellew ,

20 Ill.App. 3d 953, 313 N.E.2d 284.) However, even if it could

be said that the issue was before this court for review, the

sentences are in conformity with the provisions of the Unified

Code of Corrections. Under Section 8-4 (c)(1) "the sentence for

attempt to commit murder shall not exceed the sentence for a

Class 1 felony" (111 .Rev .Stat . 1973, ch. 38, par. 8-4), and

under Section 18-2 of the Criminal Code, armed robbery is also

a Class 1 felony. (Ill . Rev . Stat . 1973, ch. 38, par. 18-2.)

Under Section 5-8-1 (b)(2), the maximum term for a Class 1 felony
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"shall be any term in excess of 4 years" and under Section 5-8-1

(c) (2) the minimum terra for a Class 1 felony shall be 4 years

unless the court sets a higher minimum term. (Ill . Rev . Stat

.

1973, ch. 38, pars, 1005-8-1 (b) (2) , 1005-8-1 (c) (2) . ) The statutory

provision that the minimum term shall not be greater than one-

third of the maximum term applies only to Class 2 and Class 3

felonies (111. Rev. Stat . 1973, ch. 38, pars. 1005-8-1 (c) ( 3 ) ,

1005-8-1 (c) (4) ) , and is not applicable to Class 1 felonies.

( People v. Holman , 12 Ill.App.3d 307, 297 N.E.2d 752.) The

sentences imposed in the case at bar were within the limits set

for a Class 1 felony and, therefore, were not erroneous.

In view of the foregoing and from an examination of the

record, it cannot be said that the dismissal of the pro se peti-

tion without amendment and without an evidentiary hearing was

erroneous. •

For the reasons stated, the judgment of the trial court is

affirmed...

AFFIRMED,

PUBLISH ABSTRACT ONLY.
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PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

JUANITA RICHARDSON,

Defandant-Appeiiant

.

APPEAL FROM THE
CIRCUIT COURT
OF COOK COUNTY.

HONORABLE
DAVID A. CERDA,
PRESIDING.

I

PER CURIAM (First Division, First District).

Before BURKE, P.J., GOLDBERG, J. and EGi^^N, J.

Juanita Richardson, defendant, was found guilty after a bench

trial of the crime of battery (111. Rev. Stat. 1973, ch. 38, par.

12-3). She was sentenced to a term of 30 days in the House of

Correction.

Since defendant does not challenge the sufficiency of the

evidence against her, a recitation of the facts adduced at trial

is unnecessary. The record reflects that when defendant's case

was called, the trial judge asked defendant if she v;as seeking a

continuance. Defendant replied she was not and that she was ready
i
to proceed with trial. The trial judge, in questioning defendant, "

ascertained that she did not have the funds to hire an attorney.

He then appointed the public defender's office to represent her.

The case was then passed to allow counsel to confer with his client.

When the case was recalled, the assistant public defender represent-

ing defendant announced that the plea was not guilty and demanded an

immediate trial. After defendant waived the right to a trial by

jury, the trial commenced.

w Defendant's only argument on appeal is that she was denied

I
effective assistance of counsel and due process of law because the

assistant public defender who was appointed to represent her pro-

ceeded to ti'iai Q{\ the sarae day that he was appointed, following

a temporary passing of defendant's case. The gist of defendant's

argument is that the late appointment of counsel is inherently

prejudicial and per se demonstrates a violation of her constitution-

al right to effective assistance of counsel and due process of law.
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In People v. Kusar , 22 Iil,App.3d 758, 3i8 N.E.2ci 24, defend-

ant was convicted of unlawful possession of marijuana. On the day

defendant's case was called for trial, the trial court appointed

the public defender's office to represent defendant. The case was

passed while counsel conferred with his client. V/hen the case was

recalled, the public defender answered ready for trial and the trial

commenced. On appeal, the defendant argued that the dispatch with

which his case proceeded to trial after the apoointment of the as-

sistant public defender deprived him of his right to effective as-

sistance of counsel. After pointing out that this was not a case

where the public defender had never talked to the defendant or where

the trial judge restricted the conference between the public defender

and the defendant, this court held (22 Ill.App.3d, p. 764):

.• "In this case, Husar was not prejudiced by
the fact that the assistant oublic defender
upon being appointed, and soon after a con-
sultation, immediately announced he was
ready for trial."

See also People v. Coleman , 45 111. 2d 456, 259 N.E.2d 269, and -

People V. Kendall , 7 111. 2d 570, 131 N.E.2d 519.

Defendant argues that she should not be required to make a

showing of prejudice or demonstrate a lack of effective assistance

of counsel, but that the burden of showing a lack of prejudice

should be upon the State. Defendant's argument is contrary to es-

tablished law in this State. The rule is well established that

where a defendant alleges the incompetency of appointed counsel,

the burden is upon defendant to demonstrate actual incompetency of

counsel as reflected by the manner of carrying out his duties and

that substantial prejudice resulted therefrom without which the

outcome would probably have been different. ( People v. Gill ,
54

111. 2d 357, 297 N.E.2d 135; People v. Harper , 43 111. 2d 36S, 253

N.E.2d 4 51.i_.Here-,^defendan^t has failed to demonstrate that ap-

pointed counsel was incompetent in the manner of carrying out his

duties or that she was substantially prejudiced thereby. The fact.

_ 7
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standing alone, that the public defender proceeded to trial after

conferring with the defendant the same day he was appointed to

represent her does not demonstrate that the defendant was deorived

of her constitutional right to effective assistance of counsel.

For the foregoing reasons, the judgment of the circuit court

is affirmed.

JUDGMENT AFFIRMED.

ABSTRACT ONLY.
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PEOPLE OF THE STATE OF ILLINOIS, )

)

)

)

)

Respondent-Appellee,

vs

.

MICHAEL GARCIA,

Petitioner-AoDellant

.

APPEAL FROM THE CIRCUIT
COURT OF COOK COUNTY.

HON. MEL R. JIGANTI,
Presiding.

PER CURIAM: (FIRST DISTRICT, FIRST DIVISION)

Before Burke, P. J., Goldberg and Egan, J.J.

Michael Garcia, hereafter petitioner, was convicted fol-

lowing a jury trial of murder, (111. Rev. Stat. 1967, ch . 38,

par. 9-1 (a) (2)), and was sentenced to a terra of 25 to 50 years.
'

Petitioner's direct appeal to the Illinois Supreme Court was

transferred to this court. This court affirmed the conviction,

(People V. Garcia (1972), 3 111. App . 3d 695, 279 N.E. 2d 506),

and the Illinois Supreme Court denied leave to appeal, (50 111. .

2d 649.) On February 14, 1973, petitioner filed a pro se post-

conviction petition, (111. Rev. Stat. 1973, ch . 38, par. 122

et seq . ) The public defender appointed to represent him, did

not amend the petition but filed a certificate pursuant to

Supreme Court Rule 651(c), (111. Rev. Stat. 1973, ch . IIOA,

par. 651(c)), and on May 6, 1974, the petition was dismissed.

Petitioner now appeals contending: (1) he was denied the ef-

fective assistance of counsel in the preparation and presenta-

tion of his post-conviction petition, and, (2) he was never

"heard" on his claim that he was denied his constitutional rights

because the trial court applied the rule of res judicata and

waiver which application denied him due process of law.

Petitioner's pro se post-conviction petition, filed Febru-

ary 14, 1973, alleged in relevant part as follows (quoted pre-

cisely as in the original)

:
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3. The petitioner Michael Garcia
Tias been denied his constitutional riqhts
under the fifth and fourteenth arr.endments
of the United States constitution and
Article II. Section 2 of the Illinois
State Constitution in that.

That defendant was arrested in
the month of June 21, 1968 in the State of
California, as he was returning by train to
his base in the United States Marine Corps.
And he was not informed that the co-defendant
had made a confession that lead to the arrest
of the defendant. •

4. He also states that in reference
by the prosecutor to the fact that defendant
did not give an exculpatory statement prior
to his trial was a violation of the defendants
right to remain silent.

5. The in reference by the prosecutor
to gruesome photogrophs of the decendent after
they were refused admission into evidence was
prejudicial to the defendant and deprived him
of a fair trial.

Therefor the defendant was not proven
guilty beyond a reasonable doubt. Therefore
prays that the court will hear his prayer that
he be grant a new trial, or that his sentence
be reduced. Do to the fact a sentence of 25
to 50 years inforced on an 18 year old defendant,
who had no previous conviction either felony or
misdermeanor , was excessine in accordance.

6. As the sentence that was imposed on
the defendant had cause his future in the United
States Marine Corps. To give him a bad discharge.

The State moved to dismiss on the grounds that the allega-

tions raised no constitutional question, were bare allegations

not sufficient to require a hearing, and that since the direct

appeal of petitioner's conviction v;as final, the doctrine of

res judicata therefore applied. At a hearing on the motion on

May 6, 1974, the assistant public defender indicated he would

stand on the petition, without amendment, but argued that the

petitioner had "never been heard" on two issues discussed in

the appellate court decision — whether the prosecution in cross-

examination and in final argument used the petitioner's silence

as an admission. The assistant public defender filed a certi-

ficate pursuant to Supreme Court Rule 651(c), stating he had

'. consulted \;ith the petitioner by mail and in person on April 17,

^1974, that he had read the report of proceedings at the petitioner's
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trial and concluded that the £ro se petition "adequately and

fully reflects all possible constitutional claims v/hich this

petitioner might raise under the Illinois Post-Conviction Hear-

ing Act." The court then dismissed the petition stating it

was familiar with the case and saw no substantial constitutional

issue.

Petitioner now contends the representation afforded him did

not meet the minimum level set forth in People v. Slaughter (19 68)

,

39 111. 2d 278, 235 N.E. 2d 566. Petitioner's present counsel

contends that the first substantive allegation in the petition,

paragraph 3, should have been amended since it v/as unclear, par-

ticularly as it was not barred by the principle of res judicata

because not discussed in the court's opinion on the direct appeal.

It is further contended that trial counsel should have brought to

the trial court's attention cases involving exceptions to the

Illinois waiver doctrine (for example, People v. Hamby , 32 111. 2d

291, 205 N.E. 2d 455), and should have attached affidavits, records,

or other evidence supporting the allegations as required by 111.

Rev. Stat. 1973, ch. 38, par. 122-2.

The failure of counsel in a post-conviction matter to amend

the pro se petition does not, of itself, constitute inadequate

representation. (People v. Goodwin (1972), 5 111. App. 3d 1091,

1092,1093, 284 N.E. 2d 430.) There must be some reason "to believe

the petition could have been successfully amended." (People

V. Smith (1968), 40 111. 2d 562, 564, 241 N.E. 2d 413.) Counsel

on appeal does not suggest, at least in any specific terms, how

paragraph 3 could have been amended to present a substantial con-

stitutional issue nor does he give any suggestion about what the

,' substance of such a constitutional issue might be. The difficulty

with paragraph 3 is not that it is factually insufficient or in-

) articulately drafted, but that it does not even suggest any deprivation

of constitutional rights. Since paragraph 3 presented no factual

issue, counsel's failure to attach any affidavits or other proof

3.
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to support the allegation is irrelevant. It is also clear

that paragraph 6 likewise states no substantial deprivation

of constitutional rights. No matter how skillfully these al-

legations might have been drafted, there is no indication that

they might somehow give rise to any substantial violation of

petitioner's constitutional rights.

Counsel's failure to cite case law concerning the waiver

doctrine cannot be considered incompetence of counsel. There

is nothing in the record to indicate that the experienced trial

judge was unaware of the fundamental principles of lav/ governing

post-conviction matters. Reference to the appellate court opin-

ion on the direct appeal clearly shows that the court dealt with

points petitioner raised in the post-conviction petition and

which he argues in this court. Since these matters were adversely

determined against the petitioner on the direct appeal, counsel

appointed for petitioner in the trial court no doubt concluded

that these issues were not "possible" constxtutional claims

that petitioner might successfully raise under the Illinois Post-

Conviction Hearing Act, as he stated, in the certificate he filed

pursuant to Rule 651(c). Counsel was not required to amend the

petition merely for the sake of form, and petitioner's claim in

this court that he was denied effective representation in the

trial court is therefore without merit.

Petitioner also contends he was denied due process of law

because he was not "heard" on the merits of his claims on the

direct appeal. Reference to the appellate court opinion shows

that although the court noted that since the petitioner did not

object in the trial court his objections were therefore waived

FoT- T-iiiT-i-,osoc ,-»-F >-Qvi=^'-' Hov/ever, the apoellate court did m

fact deal with the substance of each of these issues and decided

them against the petitioner on the merits. Consequently the

appellate court decision is res judicata on these issues. People

V. James (1970), 46 111. 2d 71, 263 N.E. 2d 5.

4.
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Finally, citing U. S. ex rol. Williams v. Drantlcv

(7th cir. 1974), 502 F. 2d 1383, petitioner contends the

trial court's order denies petitioner his fundamental right

of due process of law. The cited case is not in point because

it concerns the requirement that a state prisoner exhaust his

state remedies before the remedy of federal habeas corpus is

available. Whether the petitioner has exhausted his state

remedies so as to be able to invoke federal habeas corpus re-

lief is not an issue in this case. Williams suggests that be-

t cause of the Illinois res judicata v/aiver doctrine as applied

to post-conviction matters the prospect for a successful aopeal

of an unsuccessful post-conviction petition where there has been

a direct appeal is so minimal that such an appeal may be con-

sidered "futile" and should not be a prerequisite to federal

habeas corpus relief. Whether this is so or not, it does not

follow that the Illinois res judicata doctrine should be relaxed,

Petitioner" has had one review of his claims on the merits on the

direct appeal and this record does not suggest the existence of

any considerations of fundamental fairness that might impel a

relaxation of the res judicata doctrine under the circumstances

of this case. (See People v. Frank (1971), 48 111. 2d 500, 272

N.E. 2d 25.) The court properly dismissed the pro se petition.

Accordingly, the judgment of the circuit court of Cook County

is affirmed.

JUDGMENT AFFIRMED.

(Abstract Only)

.
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PEOPLE OF THE STATE OF ILLINOIS, )

. ) APPEAL FROM THE
Plaintiff-Appellee,

) CIRCUIT COURT OF
) COOK COUNTY

VS.
)

) HON. e;^rl arkiss,
MILTON BROWN,

. ) Presiding
)

Defendant-Appellant. )

PER CURIAM (FIRST DISTRICT, FIRST DIVISION):

Before Burke, P.J,, Egan and Simon, JJ.

Milton Brown, defendant, was charged by indictment with two

counts of aggravated battery and one count of attempt murder (111.

Rev. Stat. 1973, ch. 38, pars. 8-4 and 12-^). On October 31,

1973, defendant entered a negotiated plea of guilty to one count

of aggravated battery. The remaining two charges were dismissed.

He was sentenced to a term of two to ten years. Defendant appeals

arguing that he did not knowingly and understandingly enter his

plea of guilty.

The record reflects that when defendant's case was called for

trial on October 31, 1973, the trial court received a report from

the Psychiatric Institute of the circuit court of Cook County,

which found the defendant competent to stand trial. Privately re-

tained defense counsel at that time stated that he was not satis-

fied with the conclusions reached in the report and that if he were

to remain on the case he would like to have a private psychiatrist

examine the defendant. Counsel also stated that there was a dis-

pute with the defendant over certain fees which would be necessary

in order to have such tests performed. The case was then passed.

When the case was recalled, defense counsel, in defendant's pres-

ence, requested a pretrial conference with the court. The trial

court advised the defendant what would occur at a pretrial confer-

ence. Defendant gave his consent and the conference was held.

Thereafter, when the case was recalled, privately retained

defense counsel, in defendant's presence, stated that defendant
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wished to enter a plea of guilty to one count of the indictment

charging aggravated battery. The trial judge, by questioning de-

fendant, determined that defendant understood that as a result of

the pretrial conference, it was agreed that upon a plea of guilty

to the charge of aggravated battery, he would be sentenced to a

term of from two to ten years. The facts which provided a basis

for the indictment were then stipulated by the parties. Defendant

stated that the stipulated facts v/ere substantially correct. De-

fendant again stated his desire to enter a plea of guilty. The

trial judge informed defendant that he was charged with aggravated

battery and he explained what constituted the crime of aggravated

battery. Defendant was warned of the maximum and minimum possible

penalties for the crime of aggravated battery. The trial judge in-

formed defendant that he had a constitutional right to remaj.n

silent and that by entering a plea of guilty he would waive that

right. Defendant stated that he was entering a plea of guilty vol-

untarily and that no promises, threats or coercion had been used to

induce him to enter .- plea of guilty. The trial judge informed de-

fendant that he was entitled to remain silent, that the law pre-

sumes him innocent until he is proven guilty, that he had the right

to cross-examine the witnesses of the State, that he had a right to

have a grand jury decide whether to indict, and that he had a right

to have his case heard by a petit jury. Defendant stated that he

understood each of his rights. A written jury waiver and a vmiver

of a presentence investigation was signed by the defendant. The

plea of guilty was then accepted by the trial court and defendant

was sentenced to a term of two to ten years.

Defendant's only contention on appeal is that he did not know-

ingly and understandingly enter his plea of guilty. Defendant

argues that the trial judge in admonishing him failed to adequately

explain his right to a jury trial and failed to admonish him that

by entering a plea of guilty he was waiving each of his constitu-

tional rights and that there would not be a trial of any kind.

- 2 -
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Supreme Court Rule 402 (111. Rev. Stat. 1973, ch. 110/v, par. 402)

I governs the acceptance of pleas of guilty. The rule does not re-

quire a strict literal adherence to every word but requires only

substantial compliance with its terms. People v. Mendo za, 48 111

' 2d 371, 270 N.E.2d 30.

In the case at bar defendant, represented by privately re-

tained counsel, entered a negotiated plea of guilty only after a

pre-trial conference with the court knowing the exact sentence

which he would receive. Prior to entering his plea of guilty, the

trial judge carefully admonished the defendant that he was charged

with aggravated battery. The trial judge explained what consti-

tuted aggravated battery and the possible sentences to which defen-

dant could be sentenced. The trial judge admonished defendant that

he had a constitutional right to remain silent, to cross-examine

the witnesses against him, to insist that the State prove him

guilty beyond a reasonable doubt and to have his case heard by a

petit jury. Defendant stated that he v/as voluntarily entering a

plea of guilty and that no force, threats or coercion had been

used to induce him to enter his plea of guilty. Defendant volun-

tarily signed a jury waiver. Defendant, persisted in his plea of

guilty which was then accepted by the trial court. Defendant was

sentenced in accord with the plea agreement which had been made
1

part of the record and to which defendant agreed prior to entering

his plea of guilty. After a careful review of the entire record,

we conclude that the admonishments given the defendant were suf-

ficient to constitute substantial compliance with Supreme Court

Rule 402. The record adequately demonstrates that defendant's plea

of guilty was knowingly and voluntarily entered.

i
Defendant also argues that the trial judge was under a duty to

take special care to insure that he understood the proceedings

since the^deFense attcsrney had informed the court that he disagreed

with the conclusion reached in the psychiatric examination of the

defendant which found him competent to stand trial. Here, the

- 3 -
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defendant took an active part in the plea proceedings. Defendant

personally stated that the stipulated factual basis for the in-

dictment was correct and during the plea of guilty defendant

answered each of the questions posed to him by the trial court.

The record demonstrates that defendant at all times knew what was

happening and was in full agreement with the proceedings.

Accordingly, the judgment is affirmed.

JUDGMENT AFFIRMED

_ 4 - ri(
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PEOPLE OF THE STATE OF ILLINOIS,
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V.

NATHAN BLAKLEY
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Defendant-Appellant

.

APPEAL FROM THE
CIRCUIT COURT
OF COOK COUNTY.

HONORABLE
HOWARD MILLER,
PRESIDING.

PER CURIAI>'I (First Division, First District) .

Before BURKE, P.J., GOLDBERG, J, and EGAN, J.

Nathan Blakley, defendant, V7as charged with the offense of

battery in violation of Section 12-3 of the Criminal Code (111.

Rev. Stat. 1973, ch. 38, par. 12-3). In a bench trial, defendant

was found guilty and sentenced to six months in the House of Cor-

rection. On appeal the defendant contends that the State did not

prove beyond a reasonable doubt that he was the assailant of the

complaining witness.

At the trial, Juan Leon, a Chicago police officer, testified

that at approximately 12:10 a.m. on May 28, 1974, in response to

a call for help, he went to the rear of the building at 2421 East

74th Street, Chicago. He observed a woman lying on her back with

her head under the "porch, her legs open and a man straddling her.

At the time another fellow, whom Leon identified in open court as

the defendant, was standing there observing what was going on.

When Leon and his partner arrived, the man who was straddling the

woman got up and ran and Leon's partner chased him. Leon made

the defendant get on the ground, put 'his hands behind his back,

and then handcuffed him. Leon said Mrs. Bert, the complaining

witness, stated the other fellow had raped her and defendant had

forced her to have "oral sex" with him; "and that he was waiting

his turn". On cross-examination, Leon said defendant told him he

had left a pool room an^^-ms just passing through" the gangway.

Leon said Mrs. Bert described the person who ran away as being

about five feet, six or seven inches tall, a light complexioned

male Negro, about 22 or 23 years old, and wearing a fatigue-like

k
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jacket and pants. Leon further stated that v;hen he arriv^: ' at the

scene, defendant was about five feet awav from the feet of the com-

plaining witness and the man who was straddling her.

Mrs. Catherine Bert testified that shortly after midnight on

May 28, 1974, she was walking north on Phillips Avenue, and two men

were following her; that she got frightened and as she started to

run, the two men grabbed her arm and said "Come on, bitch. Come on"

and pulled her in the alley. Mrs. Bert said one man, whom she identi-

fied as the defendant, v;as behind her and the other man was pulling

her from the front; that defendant urinated on her from beh.ind and

kicked her in the back; and that she slipped and fell. Mrs. Bert

said the men told her to take off her pants, which she did, and they

made her lie down; that after the men made her lie down, defendant

came in front of her and told her "to suck his dick"; that she told

him "I don't knov; how" and he said "You better, bitch"; that she

tried and defendant got mad; that then the other man said "Let me

try. Let me get at her"; that the other man got on top of her; and

that defendant was then standing at her feet "waiting for his turn"

when the police arrived. On cross-examination, Mrs. Bert said she

didn't see either of the men clearly before she got to the gang^.-^ay

because she v/as "pcared and frightened". In answer to the question

"At no time then did you really see Mr. Blakley until after the

police came; is that correct?" Mrs. Bert answered "I seen him". In

answer to the question "At no time did you clearly see Mr. Blakley

as one of the raen that came up behind you until after the police

came?". Mrs.. Bert ansv^^ered "No".;. . .. .
- -

-

In answer to a question by the trial court. Police Officer Leon

said he did not notice whether defendant's "fly of his trousers was

zipped".

DefehdarTt^lEestrfied'l-ie left a pool room to go to the apartment

of Billy Pippins at 2421 East 74th Street, Chicago; that he rang

the front bell but there was no answer so he went around to the back

of the building; that as he got to the back of the building he saw a

iady and a nan who were under .the porch on Mie first floor; that ho
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stopped; and that in about a minute he lco:;ed over his sl'.ouidGr and

saw the police. Defendant said after the police arrived, they shined

a flashlight under the porch on the man and girl on the ground; and

that the man got up and ran. Defendant stated that he just stood

there, and that both of the police officers v/alked over and told him

to lie dov;n on his stomach and put his hands behind his back. De-

fendant said he did not know the other man or Mrs. Bert; and that at

the time Mrs, Bert told the police "He raped me". Defendant further

testified that he did not lay a hand on Mrs. Bert; and that he did

not stand behind her and did not urinate on her. Defendant stated

he could see the other man clearly; and that he gave a description

of hira to the police. • .'

Defendant, who admits being present at the time of the offense,

argues that Mrs. Bert did not have an opportunity to definitely iden-

tify him as one of her assailants; and that his guilt is based on

circumstantial evidence v/hich is not convincing or conclusive. De-

fendant's argument that Mrs. Bert failed to identify him as her as-

sailant is based upon her testimony that when she was initially assaulted

on the street, the man, whom she later identified as defendant and the

one V'/ho had urinated on her and kicked her from the back , was behind her.

However, Mrs. Bert also testified that later v;hen they v;ere in the

gangway, defendant came in front of her and ordered her to perform

an act of oral copulation. There is no testimony in the record that

at that time the defendant was behind her. On the contrary, if

defendant forced Mrs. Bert to attempt to have oral copulation with

him, they would be facing each other, and Mrs. Bert so testified.

Police Officer Leon testified that while they v/ere in the gangway,

Mrs. Bert stated the man who fled had raped her and defendant had

forced her to have oral copulation with him and was "waiting his

turn". Further, defendant testified that a light, which was burning

nearby, was bright enough for defendant to see the other man who

fled; and that he gave a description of the man to the police. Under

these circumstances, Mrs. Bert had ample time and opportunity to idcn-

i
tify defendant as the man who , forced her to h:\ve oral copulation.

t
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Defendant uenied he aasail.ed Mrs. Bert. He said he was on his v^ay

to visit a friend, Billy Pippins, who lived in the building adja-

cent to the gangway; and that when he came into the gangway he saw
I
' a man and Mrs. Bert under the porch of the building.

While in the case at bar there is no question that the

defendant's version of the incident directly contradicts the version

presented by the State, but that, in itself, does not render the

State's evidence insufficient to support a conviction. (People v.

Brown , 52 111. 2d 94, 106, 285 N.E.2d 1.) It is well settled that the

testimony of one witness is sufficient to convict, even though such

testimony is contradicted by the accused, providing the v/itness v/as

credible and viewed the defendant under such circumstances as would

permit a positive identification to be made. ( People v. Stringer ,

52 111. 2d 564, 569, 285 N.E,2d 631; People v. Turner, 19 Ill.App.3d

697, 699, 312 N.E.2d 421.) Here, the record presents a question of^

the credibility of the witnesses. In a bench trial, it is for the

trial judge to determine the credibility of the witnesses and the

weight to be given their testimony and, unless the evidence is so

unsatisfactory as to raise a reasonable doubt of the defendant's

guilt, the finding of the trial court will not be disturbed. (People

v. Catlett ^ 48 I11.2d 56, 268 N.E.2d 378; People v. Spriggs

,

20 111.

App.Sd 804, 314 N.E.2d 573.) On appeal, the determination of the

trial judge, who had' the opportunity to view the witnesses and hear

their testimony will not be lightly set aside. (People v. McGhee ,

20 Ill.App.3d 915, 314 N.E.2d 313; People v. McNeal , 8 Ill.App.3d

109, 289 N.E.2d 193.) The trial judge found the testimony of the

State's witnesses believable and accepted their version of the inci-

dent. In light of the record, it was not error for the trial judge

1-^ -Find +-ii=>+- -^o^^pc^a"-^ '''as cruilty beyond a reasonable doubt.

There is no reversible error and, therefore, the judgment of

the trial court is affirmed.

JUDGMENT AFFIRMED.
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BEFORE STAMOS, LEIGHTON and HAYES, JJ

,

PER CURIAM:

I

Percy Nero, defendant, was admitted to probation on

July 26, 1971, for concurrent five year terms upon his pleas

of guilty to indictments charging two separate offenses of

burglary, in violation of section 19-1 of the Criminal Code.

(111. Rev. Stat. 1969, ch. 38, par. 19-1). After notice and

hearing on December 20, 1973, defendant's probation v-;as revoked

for a violation of the conditions of his probation, and on

January 10, 1974, he v;as sentenced to concurrent penitentiary

terras of one year to three years in addition to concurrent

three-year periods of parole upon satisfaction of the penitentiary

terms...
, .

Defendant contends on appeal that the action of the trial

court in imposing the periods of parole was both illegal and

unconstitutional, arguing that he is entitled to credit for

time served against and in full satisfaction of the penitentiary

terms imposed by the trial court and that he should therefore

immediately be released from custody and immediately be discharged

from his parole status./'-- The State concedes that defendant is

entitled to credit for time served against and in full satisfaction

of the penitentiary terms imposed by the trial court, but argues

1. It should-b^nottiKi that- defendant is currently being held in

custody, pending hearing, for an alleged violation of the

parole term here challenged.
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that he is not entitJ.cd to discharge from his parole status since

the action of the trial court in that regard Vsras ncitlicr illegal

nor unconstitutional. We have reviewed the record in this case

and agree that defendant is entitled to credit for time served

against and in full satisfaction of the penitentiary terms imposed

by the trial court upon the 1971 burglary convictions. The sole

matter before this court therefore is whether the action of the

trial court in imposing the additional concurrent parole periods

v/as legal and whether the statute under which the court acted

was constitutional. . .

Defendant was found guilty of the instant offenses and v/as

placed on probation in July 1971, prior to the effective date of

the Unified Code of Corrections on January 1, 197 3; hov;ever, he

was sentenced to the penitentiary and the instant periods of

parole were imposed upon revocation of that probation subsequent

to the effective date of the Code. Defendant has elected to be

sentenced according to the provisions of the Unified Code of

Corrections and he concedes that all, not some, of its provisions

apply to him. See 111. Rev. Stat. 1973, ch. 38, pars. 1001-1-1,

et seq . ; ch. 131, par. 4. .

Defendant argues that the trial court failed to comply with

section 5-6-4 (e) of the Code v/hich provides that the trial court,

upon a finding of a violation of probation, "may impose any other

sentence available under section 5-5-3 at the time of initial

sentencing," because on July 26, 1971, the date of which he main-

tains he was "initially sentenced," the statute in effect made no

provision for a sentence of parole in addition to a sentence or

incarceratioriT See 111." Rev. Stat. 1973, ch. 38, pars. 1005-5-3,

1005-6-4 (e). Clearly, hov/ever, the reference of the "sentence"

to be imposed "at the time of initial sentencing" is section 5-5-3

of the Unified Code of Corrections; having elected to be sentenced

under the Unified Code of Corrections, defendant is bound by its

-2-
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terms.

Section 5-8-1 (e) of the Code specifically provides (111.

Rev. Stat. 1973, ch. 38, par. 1005-8-1 (e) )

:

"Every indeterminate sentence shall include as
though written therein a parole term in addition
to the term of imprisonment. Subject to earlier
termination under Section 3-3-8, the parole term shall
be as' follov;s

:

(1) for murder or a Class 1 felony, 5 years;

(2) for a Class 2 felony, or a Class 3 felony,
3 years;

' (3) for a Class 4 felony, 2 years."

Thus, the concurrent three-year periods of parole would have

been imposed, upon defendant by force and effect of the Code,

whether or not expressly ordered by the trial court, since de-

fendant chose to be sentenced thereunder. Therefore, the con-

current three-year periods of parole v/ere not imposed upon

defendant in violation of the Code.

Defendant's challenge to the constitutionality of the

court's action in imposing the periods of parole is in reality

a challenge to the constitutionality of the provisions of the

Unified Code of Corrections which permit imposition of such

periods of parole. See 111. Rev. Stat. 1973, ch. 38, pars.

1003-3-9(a) and 1005-8-1 (e); see also People v. Wills (1974),

23 Ill.App.3d 25, 319 N.E.2d 269; and People v. Wills ,

111. 2d (#47039, May 15, 1975). Defendant's constitutional

challenge cannot be entertained on this appeal since he raised

no objection to the court's action at trial nor did he at that

time object to the constitutionality of those provisions of the

Code. Furthermore, the constitutional objections relied upon

most heavily by defendant on this appeal, those of the alleged

violation of separation of powers and of the basic constitu-

tional guarantees, were not raised until the filing of the reply

brief on this appeal; the constitutional objection relating to

ex post facto was raised for the first time in the original
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brief on this appeal. Under those circumstances defendant cannot

now be heard to complain in this regard. ( People v. Eubank (l'J70) ,

46 111. 2d 383, 263 N.E.2d 869; People v. Cooper (1974), 17 111.

App.3d 934, 308 N.E.2d 815; 111. Rev. Stat. 1973, ch . IIOA, par.

341(e) (7), (g) . ) Nor do v/e consider there to be a denial of

fundamental fairness under these circumstances since defendant

elected to be sentenced under the terms of the Unified Code of

Corrections and he is in no v/orse position having been sentenced

thereunder than if he had been sentenced under the statute in

effect at the time of the commission of_ the offense. (Com.pare:

111. Rev. Stat. 1971, ch. 38, par. 19-1 (b) ; 1973, ch . 38,

pars. 19-1 (b), 1005-8-1 (b) & (c) . ) Finally, defendant cannot

be heard to complain that he could have been subject to a terra

of incarceration exceeding the maximum of 20 years provided by

the Unified Code of Corrections for a Class 2 felony; the maximum

term of imprisonment imposed by the trial court in the instant

case was three years.

For these reasons the judgment of the circuit court of

Cook County, revoking defendant's probation and imposing con-

current three-year periods of parole in addition to the peniten-

tiary terms of one year to three years, is affirmed.

JUDGMENT AFFIRMED.
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No. 73-257

IN THE

APPELUTE COURT OF ILLIMOIS
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SSCOfID DIVISION
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,
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CARLOS KING, a/k/a/ GH.\RL2S
JACOBS,
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Appeal from the Circuit Court
for the l?th Judicial Circuit,
Winnebago County, Illinois

MR. JUSTICE DIXON delivered the opinion of the court:

r Defendant, Carlos King, was indicted by the Winnebago County

Grand Jury on one count of robbery. Subsequently, defendant entered

a plea of guilty to the charge, not pursuant to a plea agreement.

Defendant was sentenced to two to six years imprisonment. On appeal

defendant alleges error in that he was not sufficiently admonished of

the nature of the charge against him and in that the court below fail-

ed to determine whether his plea was voluntary prior to acceptance of

the plea, all in violation of Rule /fj.02e •;

The issues on appeal are: . .

•

Did the court below fail to adequately admonish
defendant and determine that he understood the

nature of the charge against him?

Did the court below err in not determining
v;hether defendant's plaa was voluntary prior to

,

'

acceptance of the plea?

I, Defendant's arg^ument that the trial court did not sufficiently

admonish him to determine that he understood the nature or the charge

against him is without merit. Rule L02 requires only substantial, not

literal, compliance and th- entire record is to be considered in deter-

mining whether a defendant understands the nature of the charge against

him, (111. Rev. Stat„ 1973, ch. IIOA, car. Z.02; Peo2le v, Krantz, 5S

Til, 2d 137.) The entire record in the instant case shows the following:

,1 „





i. »-T- J—,JJl-J.,Tat ui5 iriiuiax appearance the nature of the charge againat his v.-ao

fully explained to defendant. At the preliminary hearing the coaplain-

ing \vitness testified as to the facts of the robbery in defendant's

presence, to which testimony defendant did not demur. At tr^ guilty

plea hearing the state's attorney stated the factual basis of the

offense,, to which statement defendant did not demur. Defendant signed

a statement detailing and admitting the instant offense and said that

it had been read to him. At the plea hearing defendant re-read this

statement at the request of ths judge and admitted that it was true

insofar as is relevant here.

Defendant had several prior convictions, including one for

robbery and one for armed robbery. People v. Battie . 19 111. App.

3d S06, indicates that one's previous experiences with the criminal

justice system can be taken into account in deciding v/hether there

was substantial compliance with Rule 402.

In short, Krant

z

, supra, makes it clear that Rule 402 does

not
. require that each element of the offense be explained to the defen-

dant by the trial judge, so long as the whole record indicates defen-

dant's understanding of the nature of the charge against him. The

whole record here clearly indicates that defendant understood the

nature of the charge against him. See also, Feonle v. Gratton , 19

111. App. 3d 503; People v. Diaz . 15 111. App. 3d 2^0. .

II„ Defendant does not claim that his plea '.vas involuntary.

Instead p he argues that Rule 402 was not complied with because the

judge did not specifically ouestion him as to the voluntariness of

the plea until ai'ter_ the judge said he vrould accept the plea. Defen-

dant also contends that not specifically inquiring into the possible

use of force, threat or promises in obtaining the plea v/as a violation

of Rule 402. The questior.ins; of defendant as to voluntarir ess wp.s as

follows r

_2~
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"Mr. Gemignani: I vrauld like to state for the record,
your Honor, tha People have not en-
gaged in any plea negotiations or
made any offers to the defendant in
this matter of any kind. Is that
true, Mr. Beu?

Mr. Baur Yes, that's tr^ae.
'

Mr. Gemignani: Is that true. Mr. Defendant?

The Defendant: Yes,

The Court: You are pleading guilty voluntarily?

The Defendant: Yes, I am.

The Court: Knowing what you are doing?

The Defendant: Yes."

Ifhare the trial court does not specifically inquire into the

inducement of the plea by forcaj threats or promises, the plea vdll

not be overturned if, looking at the entire record, it can be deter-

mined that the guilty plea was voluntary and not induced by force. "•
:

threat or promises, ( Peo nle v.. Ell is, 39 HI. 2d 255». See also •

Peoole v» Gibson . 11 111. App. 3d ^75=-) Ellis involved a plea agreement,

unlike the instant case, Hov/ever, the rule enunciated in SI lis is

applicable to the instant case as wellj because the basis of the Sllis

rule is the indication of voluntariness from the entire record. Indeed;

the judge in the instant case specifically asked defendant if he was

pleading guilty voluntarily^ unlike Ellis where the defendant was simply

asked if he was pleading guilty because he was guilty „ Given tha

absence of inauiry into voluntariness in SI lis , it is clear that the

timing of the inquiry/ into voluntariness in the instant case is at best

harmless error. In People v,. 'WarshJD , 59 HI. 2d 125, 319"N,S, 2d 507,

compliance with Rule k02 was found '.-^YierQ even though a factual basis

for the plea was not elicited at the rlea hearing, it v/as later supplied

at the hearing in aggravation and mitieation^ To the same effect is

PeoT^le V, gdmaiid ."i. 1 5-llI^App. -3d IO73, Also, Gibson, supra, indicates

that defendant's experience with the criminal justice systen is a factor

. -3,
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to be considered regarding the voluntariness of a guilty plea.

It is clear upon looking at the entire record, that defendant's

plea was voluntary.

For the foregoing reasons, the judgment of the Circuit Court

of Winnebago County is affirmed. "... ''^
•

'.l--'
••

Judgment affirmed,

Rechenmacher, Pe-J«j and Thomas J, Moran, J„, concu

-K'
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Justice

. .
;: LOREN J. STROTZ , Clerk '-...;

.

' WILLIAI-1 A. KLU3AK, Sheriff

BE IT REMEMBERED, that af terv;ards ,
Lo v.-.:

the Coin ion of the Court v.-as filed

aid Court, in the vrords and f:i_gure3

O^ July 2, 1975

in the Clerk's office of s

follov/i'ng, VIZ





No. 7^--29

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

:-\

"^i'fi)
JUL 9

PEOPLE OF THE STATE OF ILLINOIS

Plaint iff-Appellee

,

vs.

MICHAEL WHITE.

Appeal from the Circuit
Court for the 17!:h
Judicial Circuit,
Winnebago County, Illinois,

Defend ant-Appallant<

im, JUSTICE DIXON delivered the opinion of the court:

Defendant, Michael I^Tiite, v^as indicted by the VJinnebago

County Grand Jury on two counts of armed robbery. Pursuant to plea

negotiations, defendant plead guilty to one count and the other count

was dismissed. Defendant was sentenced to five to fifteen years

imprisonment. On appeal defendant contards that he ^va3 not properly

admonished under Rule L02 as to the possible maximum sentence he could

receive and as to the nature of the charge against hini„

The issues on appeal are: .;:. ^ :\ ;-

- I» Was defendant properly admonished, pursuant to
Rule 402, as to the raaximuin sentence he could

receive for the instant offense?

II, V.^as defendant properly admonished as to the
nature of the charge against him?

I, Defendant argues initially that he vras not properly admon-

ished 33 to the possible maximum sentence in that he was not informed

of a more severe penalty possible under Sec, 5-S-2(a) of the Code

of Corrections. (111. Rev. Stat. 1973, ch. 3^. par, 1005-S-2(a) ,

)

This section provides for up to twice the maxim-am sentence, under cer-

tain cordTtTons. for one vfao uses a firearm in the conviction ol a

felony^ among other things* Defendant's argument is without m.erit„

' /^'Jr«3»B(>*^«:JS5jA,^-;5[:j»^_..H»^y^

„1_
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Since amied robbery has an indeterminate maxisiiKii sentence. Sec. 5-

8-2(3)5 supra, is logically inapplicable. Also, Sac. 5-8-2(c)

clearly indicates that no admonishisent need ba given as to the appli-

cability of Sec. 5~S~2(a) if the defendant is not sentenced pur-

suant thereto, (111. Rev„ Stat. 1973, ch. 3S, par. 1005-S-2{ c) .)

Sac. 5-^-2 (a) was not applied in the instant case. The sentence

given vras the one agreed on in plea negotiations, which sentence was

specifically concurred in by the trial court before accepting defen- ;

dant'o plea* Sec. 5~^-2(a) could be applied, though it was not,

only to the instant offense^ It does not refer to prior offenses and

it is clear from the record that the trial court was referring to a

possible prior armed robbery conviction only in regard to exposing

defendant to a possible higher sentence as a repeat offender.

Defendant next argues that he was not properly admonished as

to possible consecutive sentences. It is to be noted that the judge

referred to consecutive sentences before being informed of ths plea

agree!rient, which in dismissing one of the two counts against defendant

made consecutive sentences impossible. Also, the court admonished

defendant on this point as follows: •' ;. .^ /'S'-:^:':"-:^ ".

"The Court: NoWj consecutive sentences are also ".'^ '

a possibility. In other words, one A,,:-,.,,.-

sentence added to another, do you ./'.>:•.

understand that? ;
' :- ';

Mr. White- Yes,"

Defendant cites People v. Zatz , 13 111. App. 3d 322^ in support of his

position* In Zat3, a guilty plea was vacated because the trial court

did not .inform^ the defendant of possible consecutive sentences. How-

ever, in Zatz, the defendant was charged with five counts of forgery.,

thus distinctly raising the possibility of consecutive sentences, unlike

*.1__ -• ,j i. . .1-, ~ J --r J „^-i. •r^'\^-,A ^•.-iT T i-v 1-n rvrili/ r\r\ci r^ 7> -Q_ AlsO.Unci j.iti 00.11^^ v^doc 'rtuSitt u.c;-i-ciiuciiio yj.c. ci^j. ^^^~ '-.^ ^^ ^ ,.^ j ^..- -- .-.

Zatz did notr-invoive-a-negotiated plea, as did the instant ci:. e where

defendant got exactly the sentence he had agreed to. In addition, Zats

has been expressly overruled and no error found where the judge did





not admonish as zo consscufcive senLences, because the ssntence given

was concurrent, ( People v. Wills , 23 111. App. 3d 25, 32; partially

reversed on other grounds, People v> V/'ills . 111, 2d
,

opinion filed May 19, 1975 No. 47039; see also, People v. Reed . 3 111.

App. 3d 293.

Defendant also argues that he was not properly admonished as •

to the maximum sentence for armed robbery. Defendant was admonished

on thds point as follows:

"The Court: Now, Mr^ White, armed robbery in
Illinois is called a class one felony,
and is punishable by imprisonment in
the penitentiary for not less th^n
four or any number of years, that is
not less than four years nor more than,
without limit 5 a limitless nursber of
years j-.^ « *^"

Defendant, represented by counsel, was also informed of the mandatory

parole period, the possible fine, that the offense was non-probation-

able, that the sentence could be greater if defendant was a prior

offender, and of the consecutive sentence possibility* The cases de-_

fendant cites in support of his argument are readily distinguishable,

in that they all involved an explanation of the maximum sentence as .

."indefinite" or "indeterminate," The court in the instant case advised
I
defendant that the maximum sentence was '» * * ^ without limit, a limit-

less number of years," The sentence admonition in a class 1 felony is

to be stated " * ^ ^ in terms that an ordinary person in the circua-

stances of the accused could readily understands" ( People v. V/illiams,

16 111, App, 3d 199, 200,) In V/illiariio the admonishment as to the

maximum sentence was '' -^ -' -'^ to infinity, which to ms means the end of

the worlds" (V/illiams , suora, at 200 J Unlike Williams . the sentence

here v;as the subject of plea bargaining. Defendant kuQi-f exactly what

his sentence vrould be as the judge concurred in the plea agreement.

In addition^ the admoni':ion given in the instant case is surely 2s

clear as that e;iven in Williams

,

-3'
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IP Finally, there is nothing in the record v^hich indicates that

defendant did not understand the possible maximum sentence ha could

theoretically receive. Substantial compliance v«rith Rule 402 is found

if, as here, prior to acceptance of a defendant's guilty plea he i 3
'

advised of the sentence that might be imposed if the plea is accepted.

( Paoola v» 3arr , 5^ 111, 2d iS?..) In Barr . no error was found even. -

though the court did not give any admonition as to the possible sentence,

since the plea agreement was kept and the defendant had counsel, .

'
'

There was no error in the admonishment as to sentence which

defendant received.

lie Defendant also contends that he v;as not properly admon-

ished as to the nature of the charge against him. People v. Krants ,

5S 111. 2d 1^7, holds that the entire record is to be looked at in •

determining whether the defendant understood the nature of the charge...

^" Krantz , the judge simply informed the defendant that he was charged

with forgeiT and the state's attorney recited the anticipated evidence

that the prosecution would put on, to which recital neither the defen-

dant nor his attorney demurred^ In the instant case the judge para-

phjrased the t otal indictment, not simply restating the charge, and

the staters attorney recited the evidence against defendant without

^nj disagreement by defendant or his attorney. There was an adequate

determination that defendant understood the nature of the charge.

See also, People v. Diag , 15 HI- App. 3d 2g0„ ....... ....^., .

For the foregoing reasons, judgment of the Circuit Court

of >;innebago County is affirmed, _^^ . . :_ .^ __. .. ._.;-_

Judgment affirmed,'o

P-echenmacher, P,Jc, and T,J. Koran, J,, concur.

.s^Bg in.V'i'
'.lwi^i^^W'W'^'J<s_'Wll^w.^MS^^'.̂ ^^^«»A'|^^ '^f
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UNITED STATES OF AT'IERICA

State of Illinois )

Appellate Court ) ss:

Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v;ithin and for

the Second District of Illinois:

.•'•"
.
FIRST DIVISION

Present — Honorable GLENN K. SEIDENFSLD, Presiding Justice

'.

,
Honorable WILLI-AJ:4 L. GUILD, Justice

Honorable ALBERT E. HALLETT, Justice

:\-. ••,-., LORSN J. STROTZ, Clerk

'>-:o
•'

WILLIAf'l A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to v;it:

On July 2, 1975 ' ^^" Opinion of the Court was filed

i

follov/ing, viz: -

n the Clerk's office of said Court, in the words and figures

J 'fe 'ije«j.?'1««^i!S^iar8^i^'s?ii«isfq^^





No. 74-155 s^i I p n—- a^ ĵ
IN THE,

APPELLATE COURT OF ILLINOIS

SECOND JUDICIAL DISTRICT

FIRST DIVISION

JUL 2

^a?c,vj

ms

^^^^ci^^^^C/e^

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

ROBERT JOHNSON, ' •' ' - ''

'

Defendant-Appellant.

APPEAL FROM THE
CIRCUIT COURT OF
THE EIGHTEENTH
JUDICIAL CIRCUIT,
DUPAGE COUNTY,
ILLINOIS.

Mr. JUSTICE HALLETT delivered the opinion of the court:

On a bench trial, the defendant was found guilty of

burglary and armed robbery and was sentenced to six to eighteen

yearsj with credit for time served. On appeal, he contends that

he was improperly convicted and sentenced for burglary and

armed robbery because both crimes arose out of a single course

of conduct. We disagree and affirm. . •=

At the trial, Mrs. Ruehle testified that at 11:15 a.m.

on October 18, 197 2, she looked out of a v/indov; in the upstairs

bedroom of her home and observed a green car in her driveway

and saw a black man, wearing a black leather jacket and cap,

approach the front door of her home. He was subsequently

identified in court by her as the defendant. She testified

that from her bedroom window she observed him walk to the door,

and peer through the window in the door and proceed to the rear

of the house, where he removed a storm window from the bathroom

window. He then climbed through the window into the house.

At this point, she attempted to leave her home before being

discovered by the intruder, but upon reaching the front door,

saw another man standing outside near the door, and hesitated

f?Wa«^-^:*ifS^^W6S'?«WS*S^<ipSpt5SS*?*'9!!i^^ ^;Ws»rrj^«¥»*-»!5^. :':;fm-t*fjiw[f^tf^
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before opening the door. At the same time, the defendant, who

had entered the house through the v/indow in the rear of the build-

ing, proceeded through the house to the front door. Upon dis-

covering Mrs. Ruehle, he grabbed her around the neck, stuck a

knife to her throat, threatened her life, and demanded money.

He then forced her into the first floor bedroom v/here

he bound her hands and feet and gagged her with a bedshsat that

he had torn into strips. He then took her to the second floor •;

bedroom. There, he took money from her v/allet and searched '-

dresser drawers and closets. Periodically, he took items from

the upstairs bedroom to the front door, where he delivered them

to his accomplices. During the entire episode, he repeatedly

threatened to kill her. '. - ._.....;
^ ^ \:'r- :'''-'. - . -•.: .'

'.'

After he had left the premises, she loosened the ./.'

bindings on her hands and feet, looked out of the bedroom .. : .

window, and saw a police car drive into the driveway of her

home. The defendant and his accomplices, who had fled on foot

leaving their green vehicle in the driveway, were apprehended

by police officers a short distance from the house. Several •..
''

wrist v/atches taken from the Ruehle residence were found in \\J-

the defendant's pocket. Thereafter, the green vehicle was ' "

searched, and the other items from the Ruehle residence were

found. .. , '"A..- i
'-' :

' ^'- ' - -A

The trial court found the defendant guilty of bur-

glary and armed robbery, and sentenced him on both counts to

serve six to eighteen years imprisonment, v/ith credit for time

served. "~''"''^~''' --:------;-:--
;.; .

^

On appeal, the defendant contends that the conviction

of burglary must be reversed and vacated, citing People v. Lilly

;

-2-
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(1974), 56 111. 2d 493, 309 N. E. 2d 1. In Lilly , convictions

for rape and indecent liberties with a child were based upon

a single act of the defendant. There, the court reversed the

conviction for indecent liberties, and reasoned that since

both offenses were founded upon a single act of the defendant,

there could be only one conviction. In the case at bar, the

defendant argues that the conviction for burglary must be

reversed since the burglary and armed robbery arose out of

the same course of conduct. •

.

We do not agree. In Lilly , a single act formed

the bases for multiple offenses, each requiring common ele-

ments of proof. Here the burglary and armed robbery were

separate and distinct acts. The defendant committed the

offense of burglary when he knowingly entered the Ruehle

residence by climbing through a window, v/ith the intent to

steal (111. Rev. Stat. 1971, ch. 38, par. 19-1). It was

only after he had completed the burglary and had discovered

the presence of Mrs. Ruehle that he committed an armed robbery

by taking property from her by threatening the imminent use

of force, v/hile armed with a dangerous weapon; to-v/it a knife.

(111. Rev. Stat. 1971, ch. 38, par. 18-2.) Thus, this is not

a situation where a single act of the defendant constituted

multiple offenses, and therefore Lilly is inapplicable.

Rather, we believe that the test utilized by the

court in People v. Williams (1975), 60 111. 2d 1, 322 N. E. 2d

819, is determinative of the issue. In Williams , the defendant

and an accomplice, feigning car trouble, gained entry to the

Calderone residence and immediately killed Mr. Calderone who

had opened the front door while carrying an unloaded revolver.

The defendant and his accomplice then pointed the weapon at

-3-
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Mrs. Calderone demanding money. The defendant v/as convicted

of burglary, ctj-med robbery, and raurder , and v/as sentenced lor

each offense. The Supreme Court reversed the conviction and

sentence for burglary since the "unauthorized entry with the

intent to commit theft and the actual theft by means of armed

robbery constituted two offenses arising from the same conduct."

(50 111. 2d 1, 14.) The court found that in Williams, the ".•

defendant had full knowledge that the Calderones were v/ithin

the dwelling and that the defendant had entered the dwelling

for the purpose of committing an armed robbery. However, the

court next considered the propriety of separate convictions

and sentences for armed robbery and murder. Again, looking to

the purpose of objective of the defendants, the court held

that separate convictions for armed robbery and murder were

proper "even though the activity constituting both offenses ;
•

was a series of very closely related acts." In so ruling,

the court, at page 14, stated:

t>.* * * rpj^g purpose of the entry ' >•' ..'',
.

,'.'

was robbery, not murder, and that _ .• .

.' _i -

objective changed to murder only
.

;'.
'^.

'

'

when the robbers were confronted ," ;;
y-'-"

,.
• '^.

by Mr. Calderone with a gun in .,
'.'j; >^' 'V

•';
..k

his hand- Then, they chose to O :' ••/: v.' ^ v';
'

commit a separate act for the ' •.•.-, '•.';"

purpose of killing Mr. Calderone.-;;; ./ > .;'^-.^ !
•

;.

That shooting can be viewed as a ' -. ';
..;

means of removing an obstacle ;,>•.;: ..'';•

to their original objective of .;;.:^'..-

robbery, but it is also evident . .: ;;

.

that at least part of their reason .

. /•'•.
for killing was to avoid injury •

or apprehension by Mr. Calderone. ' „. •;

We believe that such a situation • .
.

is controlled by our decision in
.

'

People V. Johnson (197 0), 44 111. - _
2d 463,. in which we held that the
convictions and sentences for - -«

burglary and rape were proper.
As we stated in Johnson , cases
such as Schlenger v/ere not intended
to cover situations in which more
than one offense arises from a

»«!sas»agjif ^IffffitrmKmmm^mm^imm





74-155

I

series of closely related acts •
•

and the crimes are clearly dis-

ments of proof. (44 111. 2d
at 47 5; see also People v. Raby
(1968), 40 111. 2d 392; People
V. Harper (1972), 50 111. 2d
296.)* * *."

In the case at bar, the purpose of burglary v;as

theft, not armed robbery. There is no evidence that the

defendant or his acco.-aplices had knowledge of Mrs. Ruehle's

presence prior to the burglary. It was only after the defendant

had discovered the presence of Mrs. Ruehle that his objective

or purpose changed from theft to armed robbery. As in the

Williams case, the defendant's acts of threatening the victim

with a knife and binding and gagging her v/as motivated, at least

in part, by a desire to avoid apprehension and to prevent her

from leaving her home and from notifying police that a burglary

was being committed. As in the arm.ed robbery - murder situation

presented in the Williams case, the objective of the defendant

changed upon discovering Mrs. Ruehle within the premises, and

he then chose to commit a separate act justifying a separate

judgm.ent of conviction. It should be noted that here only one

sentence was given on the two counts.

See also People v. Johnson (1970), 44 111. 2d 463,

475, 255 N. E. 2d 343; People v. Harper (1972), 50 111. 2d 296,

302, 278 N. E. 2d 771; People v. Moore (1972), 51 111. 2d 79, 87,

88, 281 N. E. 2d 294; People v. Scott (1974) , 57 111. 2d 353,

356, 312 N. E. 2d 596; and People v. Burks (1975), 111. App .

.

3d , N. E. 2d , 73-38 9, involving this same incident.

We therefore conclude that the conduct which consti-

tuted the armed robbery was independently motivated and suffi-

ciently separate and distinct from the conduct which formep. the

-5-
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basis for the burglary conviction to justify convictions on both

counts. V7e therefore affirm the judgment. : :•

AFFIRMED. .
.

SEIDENFELD, P.J., and GUILD, J., concur. •,." ,,'.;:> ';,. -

'

-^
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UNITED STATES OF AMERICA

State of Illinois )

Appellate Court ) ss:
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v;ithin and for

the Second District of Illinois:

Present —

•-;;-=..'.•; > FIRST DIVISION •.

Honorable GLENN K. SEIDSNFELD, Presiding Justice

Honorable WILLIAI-1 L. GUILD, Justice

Honorable ALBERT E. HALLETT, Justice

;..,.. LORSN J. STR0T2, Clerk -,:i-\

" ' ' WILLIAI'l A. KLUSAK, Sheriff \ . ; .

BE IT REMEMBERED, that afterwards, to v/xt:

Qp_ July 2, 1975 .. the Opinion of the Court v/as filed

in the Clerk's office of said Court, in the ..^ords and figures

following, - viz: -iv-^.-.:.T; ..--..:.:..,_.... ^.--"
:

--^-
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No. 74-245 ^Plr,
IN THE

APPELLATE COURT OY ILLINOIS

SECOND JUDICIAL DISTRICT

FIRST DIVISION

^
^-:^-.:
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PEOPLE OB' THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V. •,••...,

MICHAEL T. SEYMOUR, - .

'

Defendant-Appellant.

APPEAL FROM THE
CIRCUIT COURT OF
THE EIGPITEENTH
JUDICIAL CIRCUIT,
DUPAGE COUNTY,
ILLINOIS.

Mr. JUSTICE HALLETT delivered the opinion of the court:

Following a jury trial, the defendant, Michael T.

Seymour, was convicted of unlawful possession and unlawful

delivery of more than 500 grams of cannabis. While awaiting

sentencing, he absented himself from the State and forfeited

his bond. Upon his return to the State, the defendant V7as

sentenced to a term of five to fifteen years imprisonment.

On appeal, the defendant contends that the State failed to

establish that a delivery had been made, and that consequently,

an unlawful delivery of cannabis was not proven beyond a reason-

able doubt- The defendant also contends that the trial court

erroneously instructed the jury in refusing tv/o instructions

tendered by the defendant, and that the sentence imposed exceeds

the maximum sentence prescribed by law, "
-

'
•

Having considered these issues, we conclude that the

defendant was proven guilty beyond a reasonable doubt, and that

there was no error in refusing to give the instructions tendered

by the defendant. Hov;aver, the sentence imposed on the_ defend-

ant exceeds the maximum sentence prescribed by law at the time

the offense was committed and the prosecution was commenced. We

therefore affirm the judgment of conviction as modified.

^,^n^^T,fa^^^.,ff^mf<!^-^"'^'- '•t-»"'W?3PSW?«^^|«^^^«S?»?
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The defendant and four other persons, who were tried

separately, were indicted for unlawful delivery and unlav/ful

possession of cannabis in excess of 500 grams in violation of
'

the Cannabis Control Act. (111. Rev. Stat. 1971, ch. 56 1/2,

par. 704(e), 705(e).) At the trial by jury, the facts surround-

ing the commission of the offenses were undisputed.

Joseph Grady, a special agent for the Illinois Bureau

of Investigation, testified that he and two other agents, John

Gulley and Joseph Gryz , while posing as persons interested in

purchasing a large quantity of marijuana, established contact

with James McMullin and Daniel Kreger on October 15, 1971.

Kreger and McMullin indicated that they were acquainted v/ith

a person who could obtain large quantities of marijuana. Sub-

sequently, Kreger and McMullin introduced the agents to Michael

T. Seymour, the defendant. Upon meeting the agents, Seymour

asked the undercover agents to show him their money. After ' •

ascertaining that the agents had approximately $3 000, Seymour

stated that he would arrange to take them to the location of

the marijuana. , . . ,..•.•. .• ... .
• '•

-

The group proceeded to a business district where •'

Seymour told the agents to wait in their vehicle. The defendant

returned to the vehicle with Robert Palakie, who/vlSeymour intro-

duced indicating that McMullin, Kreger, and himself were middle-

men in the operation. Thereafter, Seymour, Palakie, and the

agents left that location and drove to a residential dwelling

in West Chicago. Again the agents were instructed to remain in

their vehicle, while Seymour and Palakie entered the house, A

short time later, Seymour returned to the vehicle and stated that

only two prospective purchasers could enter the premises. Agents

Grady and Gulley entered the house where they were introduced

-2-
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to Michael Grames.

Seymoux sLaLed that there were approxiuiahely eighty

pounds of marijuana for sale at $130 a pound. During the nego-

tiations, Seymour stated that he could not reduce the price per

pound because other persons, including Kreger , McMullin, and

himself were to receive a specific amount per pound from this

transaction. An agreement was m.ade for an initial twenty-five

pounds at $125 a pound on the condition that Gulley, Grady,

and Gryz purchase the remainder of the cannabis at a future

date.

After the negotiations concluded, Grady, Gulley,

Seymour, and Palakie returned to the vehicle and informed Agent

Gryz of the agreement. At this time, Gryz was allowed to enter

the premises in order to examine the quality of the substance

being purchased. As they returned to the house, Seymour told

Grady that future transactions should be conducted on the basis

of mutual trust.

After re-entering the house, Seymour suggested that

the agents transfer the money while inside the building. The

undercover agents objected to this arrangement and expressed

their view that the exchange take place at a location where they

could have immediate possession of the cannabis. The purchasers

and sellers then agreed to exchange the money for the marijuana

outside the house. Seymour carried a large green plastic bag

containing the marijuana to the agents' vehicle, placed in on

the ground adjacent the trunk of the vehicle, and asked Grady

for $3,125. At this point, the agents annpunced their identity

and informed Seymour and Palakie that they were under arrest.

After a brief struggle, which was initiated by the defendant,

-— Th-e~testiraony of Agent Grady was corroborated by

-3- -
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to Michael. Grames.

Seymour stated that there v/ere approximately eighty

pounds of marijuana for sale at $130 a pound. During the nego-

tiations, Seymour stated that he could not reduce the price per

pound because other persons, including Kreger, McMullin, and

himself were to receive a specific amount per pound from this

transaction. An agreement v/as made for an initial twenty-five

pounds at $125 a pound on the condition that Gulley, Grady,

and Gryz purchase the remainder of the cannabis at a future

date.

After the negotiations concluded, Grady, Gulley,

Seymour, and Palakie returned to the vehicle and informed Agent

Gryz of the agreement. At this time, Gryz was allowed to enter

the premises in order to examine the quality of the substance

being purchased. As they returned to the house, Seymour told

Grady that future transactions should be conducted on the basis

of mutual trust. . .

After re-entering the house, Seymour suggested that

the agents transfer the money while inside the building. The

undercover agents objected to this arrangement and expressed

their view that the exchange take place at a location v;here they

could h^^ve immediate possession of the cannabis. The purchasers

and sellers then agreed to exchange the money for the marijuana

outside the house. Seymour carried a large green plastic bag

containing the marijuana to the agents' vehicle, placed in on

the ground adjacent the trunk of the vehicle, and asked Gradv

for $3,125. At this point, the agents announced their identity

and informed Seymour and Palakie that they v;ere under arrest.

After a brief struggle, which was initiated by the defendant,

rhe 'was taken, rmto i^ustoi^y.

The testimony of Agent Grady was corroborated by

-3-
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Agents Guliey and Gryz . Defense counsel stipulated to the nature

of the substance as cannabis, and further stipulated that the

weight of the cannabis exceeded 500 grams. In response to defense

counsel's questions during cross-examination, the witnesses con-

sistently denied that Michael Seymour was a special employee

of the I.B.I. , and further denied that he v/as cognizant of their

identity as undercover agents. - . .

'
•

' '
'

At the close of the State's case, defense counsel pre- ^

sented his opening statement to the jury, in which he argued

that the defendant was aware of the agents identity and was

merely attempting to aid them in the apprehension of marijuana

dealers. The State's Attorney objected to these comments, and

the court ruled that such comments were improper in an opening

statement. At this point, the defense rested its case, and ./ '

"'
'

proceeded, to closing argument. -
;

-

The jury found the defendant guilty of possession

of cannabis in excess of 500 grams and of delivery of cannabis

in excess of 500 grams. A presentence report v/as ordered. How-

ever^ before the sentencing hearing the defendant left the State ";

and his bond was forfeited. Uoon his return to the State of .'./'..

Illinois, he was sentenced to a term of five to fifteen years

imprisonment. ^ . . - • -.>?. •- ." •:.'

On appeal, the defendant contends that the evidence - _.

failed to establish bevond a reasonable doubt that a delivery

of cannabis was made bv the defendant. In support of this

contention, the defendant asserts that he v/as arrested before any

transfer of possession or attempt to transfer possession of the

cannabis. Consequently, the defendant argues that the State failed

to prove an element essential to the offense of unlawful delivery

of cannabis. . f

-4-
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'Delivery is defined by statute as "the actual, con-

structive or attempted transfer of possession of cannabis, with

or without consideration, whether or not there is an agency

relationship." (111. Rev. Stat. 1971, ch. 56 1/2, par. 703(c).)

Thus, an unlawful delivery of cannabis, as defined by statute,

includes not only the completed transfer of possession, but also

an attempted transfer of possession. In the case at bar, the

jury was instructed on the statutory definition of delivery of

cannabis, and whe "-.her the defendant's actions constituted a

delivery of cannabis was a question of fact, vzhich v;as properly

submitted to the jury.

It is well established that a jury's finding of fact

will not be disturbed unless the evidence is so palpably contrary

to the verdict or so unreasonable, improbable, or unsatisfactory

as to create a reasonable doubt of guilt. (People v. Galloway

(1963), 28 111. 2d 355, 358, 192 N. E. 2d 370; People v. Stringer

(1972), 52 111. 2d 564, 568, 289 N. E. 2d 631.) The undisputed

testimony of the agents established that the defendant carried

a large green plastic bag containing more than 500 grams of

marijuana to the agents' vehicle, placed it on the ground adjacent

to the vehicle, and demanded $3,125 in return. Certainly, the

jury could have determined that these actions of the defendant

constituted a delivery of cannabis as defined by the statute.

The fact that the defendant was arrested before the money was

exchanged is immaterial under the statutory definition of delivery

of cannabis. Moreover, the fact that the defendant had not trans-

ferred exclusive possession of the marijuana to the agents at

the time the arrest v;as effectuated is not contrary to the jury's

finding that a delivery had occurred under the statutory defini-

tion of delivery of cannabis. Consequently, we find that the

evidence is rio"t contrary to verdict. Nor does the evidence

create a reasonable doubt of guilt. We therefore will not

-5-
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disturb the jury's finding of fact that the defendant's actions

constituted a delivery of cannabis.

Next^. the defendant argues that the court erred in

refusing to give two of the defendant's tendered instructions.

Neither of these instructions are found in Illinois Pattern

Jury Instructions. The first instruction which defendant

asserts was erroneously refused by the court stated:

'"Michael Seymour contends that as ..'

j^
.

: .- . to both counts of the indictment,
_

•

he did not have the intent to .

'

commit the offenses which the
-^ ; ;. law requires to warrant his con- •. ,

"

/ • viction. He contends that the ' ,'
.

-
. evidence introduced in the case

-, is consistent with his having ' •
.

:

'•
. done the acts testified to by •

'.' _
-

• the agents, v/ith the purpose of ;.

• assisting the agents in bringing • ;..
''

: ' about the detection and apprehen- •
:

'

/ . sion of persons engaged in vio- .

•

;•

- lations of the law, rather than •

;
"

.

having performed such acts with -

'
. :

- the purpose of violating the '
. -_ -,

. V lav? himself. .

.

It is not necessary for a defend-
.'

. ant to establish a reasonable ;

.,. . • doubt by any particular degree ' •
'

'

of proof; rather, it is sufficient .. ;

/..:;;•._;; to require his acquittal if, upon
.''.;..' your consideration of the evidence .

,
;

you have a reasonable doubt that '.
. : .

.^ the defendant acted with the pur- .•.;'-
::.;/:/:..,' '..

' pose of violating the law. That
. .>-'T

-'''-.
,

'
;

.".;:•:,,- reasonable doubt may be founded ^ :•..; ;•• .^- :. •'

.
.

; upon evidence introduced during -^ •.'.
^

.. the trial, or upon the failure
. v .'

^

.'

.. .-.
'

of the state to introduce evi- ..• •'.•
;. dence from which you may infer .

'

.
-•.'

.

'•. a criminal intent. In either -"

event, should you have a reason-' ^.
_''_..

able doubt as to the purpose
and intent with which the defend-
ant acted, you must find him not
guilty. " ••.•.

In refusing to give this instruction, the trial court

found that it v/as argumentative in nature and lacked brevity. VJe

agree

.

-

•

\





.Supreme Court Rule 451 (111. Rev. Stat, ch . IIOA, par.

451) states that instructions should be simple, brief, impartial

and free from argument. The first paragraph of this instruction

is far from impartial and free from argument in asserting the

defendant's contention that he was acting with the purpose of

assisting agents in the apprehension of criminals. Certainly,

this instruction was argumentative in nature and was prooerly

refused by the trial court.

Moreover, there was no affirmative evidence adduced

at trial to substantiate this instruction. Indeed, the only

evidence of the defendant's contention that he acted to aid

the agents in the apprehension of the primary marijuana dealers

consisted of the agents' denial of this contention during cross-

examination. Although defense counsel argued this theory during

his opening statement and closing argument, he failed to intro-

duce any evidence whatsoever to support this theory of defense.

While the defendant is entitled to have the jury

instructed on the law applicable to a particular set of facts

which the jury might find to have been proven by the evidence,

even if there is only slight evidence relating to defendant's

theory of the case (People v. Sx-jeeney (1959), 114 111. App . 2d

81, 89, 251 N. E. 2d 897; People v. Keating (1971), 2 111. App.

3d 884, 889, 270 N. E. 2d 164; People v. Kalpak (1957), 10

111. 2d 411, 424, 425, 140 N. E. 2d 726; People v. Kucala (1972),

7 111, App. 3d 1029, 1035, 288 N. E. 2d 622), in the case at bar,

there v/as no -evidence at all supporting the defendant's theory.

The second paragraph of this instruction was not

i^ffi'^t^T^^^^I^Srj^^jJlWlTS^^i^)^^ .•-'•'A'M uiiuiimijiyvMimmimfW'
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tendered separately. Rather, it v/as tendered in conjunction

with the first paragraph as one entire instruction, and it v/as

properly refused based upon the argumentative nature of the first

paragraph of this instruction. However, we note that the second

paragraph of this instruction was improper as well in attempting

to state factors which give rise to reasonable doubt. Illinois

Pattern Jury Instructions does not contain a definition of reason-

able doubt. Rather, the Committee recommends that no instruction •

be given defining reasonable doubt. (See 111. Pattern Jury Inst. -

Criminal, No. 2.05 (1968.) Thus, the second paragraph of this

instruction was properly refused. : •

.

The second instruction which the defendant asserts

was erroneously refused by the trial court stated: ' • , • -

•' The Court instructs the jury that .
'.

before a defendant may be convicted .
: :

'

,_

of an offense, the jury must be
satisfied beyond a reasonable doubt,

.
- .

that the defendant in acting, as he . .

did, acted with an intent to violate .

the law, that is, a defendant may •
•

not be convicted if his intent was
innocent rather than evil.'' -. ..- '

'./;-• .

This instruction was objected to as mixing the issues of intent

and motive. The State is not required to prove motive, which is

defined as that which prompts a person to act. (I.P.I. - Criminal

3.04.) j_, .,
... :-. ..-. •..•:;'

l-s

..-. This instruction, in mixing the issues of intent and

motive, erroneously implies that the State must prove beyond a

reasonable doubt that the defendant was motivated to act unlaw-

fully. Since the State is not required to prove motive and since

there was no evidence introduced regarding the defendant's motive,

this instruction was properly refused.

In addition, v/e note that Illinois Pattern Instruction

(Criminal) 2.03, which instructs the jury of the presumpti^^bn of

ift(fS^^^^g^^,:S*,f,f^^^f^^^^^^l^,.f,V^ ^a«,j,S,(¥«w»^i»«?w. .v^MH^^^^jri
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the defendant's innocence and of the State's burden of proving

the defendant guilty beyond a reasonable doubt, had been given.

Moreover, the jury had been instructed on the propositions the

State must prove to sustain the charges of unlawful delivery and

unlawful possession of cannabis. The jury was instructed that

if they found from their consideration of all the evidence that

these propositions had not been proven beyond a reasonable doubt,

then they must find the defendant not guilty. In view of these

instructions and the testimony adduced at trial, it does not

appear that the verdict was the result of the court's refusal

to give the defendant's tendered instructions. (See People v.

Manzella (1974), 56 111. 2d 187, 200, 305 N. E. 2d 16, 22; People

V. Farnsley (1973), 53 111. 2d 537, 546, 293 N. E. 2d 600.) Con-

sequently, any error in refusing to give these instructions was

harmless error at most, and v/as not so prejudicial as to v/arrant

a reversal.

The final contention of the defendant is that the sen-

tence imposed by the trial court must be reduced. The court in

sentencing the defendant to a term of five to fifteen years

imprisonment expressly referred to the Unified Code of Corrections,

which had become effective prior the sentencing hearing held

in November, 1973. Under the Unified Code of Corrections, the

maximum penalty for unlawful delivery of cannabis in excess of

500 grams (a Class 2 felony) ranges from one to tv/enty years

(111. Rev. Stat. 1973, ch . 38, par. 1005-8-1 (b) (3 )) . However,

in the case at bar, the offense was committed and the prosecution

was commenced under 111. Rev. Stat. 1971, ch. 56 1/2, par. 705(e),

prior to the effective date of the Unified Code of Corrections.

Under this statute, the maximum penalty prescribed by law for

•9-
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unlawful delivery of cannabis in excess of 500 grams is one to

seven years imprisonment for first offenders and two to ten

years imprisonment for subsequent offenders. Since the sentence

prescribed by the Code is greater than the sentence under the

law upon which the prosecution was commenced, the provisions of

the Unified Code of Corrections should not have been applied in

the case at bar. (111. Rev. Stat. 1973, ch. 38, par. 1003-2-4;

People V. Brooks (1973), 13 111. App. 3d 1003, 1008, 301 N. E.

2d 4 96.) Consequently, the maximum sentence imposed on the

defendant must be reduced to conform v/ith the sentencing provisions

of 111. Rev. Stat. 1971, ch, 55 1/2, par. 705(e), under which '

the defendant was prosecuted. Since the record discloses that

the defendant is a subsequent offender, the maximum sentence is

reduced from fifteen to ten years. '; •.."".
-

The record discloses that the defendant had made sub-

stantial progress toward rehabilitation during the interim be- .
-

tween the trial and the sentencing hearing. He had sought help

at a private drug rehabilitation program, which is recognized by

state authorities, had undergone psychiatric care at a Veterans

Administration Hospital, had successfully refused drugs himself,

and had been active in rehabilitating others in the drug rehabili-

tation program. Moreover, while recognizing that the defendant

had made substantial progress toward rehabilitation, the court

in sentencing the defendant emphasized the fact that the defend-

ant had left the state of Illinois after the trial and had failed

to appear in court for sentencing on the appointad date. However,

for this, the defendant's bond had been forfeited. '
•— -9

From our review of the record, including the pre-sentenc-

ing hearing, we conclude that the sentence .as imposed by the trial

-10-
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court is excessive. Consequently, under Supreme Court Rule

615(b) (4) , the t.enLence is reduced Lo Lliiee to ten years

imprisonment. We therefore affirm the judgment of conviction

as modified.

JUDGMENT i^iFFIRI'IED AS MODIFIED

SEIDENFELD, P.J., and GUILD, J., concur.

-«
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UNITED STATES OF AI-IERICA

State of Illinois )

Appellate Court ) ss:

Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, V7ithin and for

the Second District of Illinois:

.'.
"•

,': FIRST DIVISION •, .

'

Present — Honorable GLENN K. SEIDSNFELD, Presiding Justice

.
• Honorable WILLIAI-l L. GUILD, Justice '

; ;.

, Honorable ALBERT E. HALLETT, Justice • .
.

' \

,/./ : LOREN J. STROTZ , Clerk

• -.
' '

WILLIA.M A. KLUSAK, Sheriff
. .

BE IT REJ--1EMBERED , that afterv/ards, to v/xt:

On j,iy 11, 1975 the Opinion of the Court was filed

in the Clerk's office of said Court, in the vords and figures

following, viz: .. :.. -_^ . . . .

|%t"-'y',:??A^J?^';-,»5*ji^:',^?';; ,-,-'.
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IN TK2
'JU!

APPELLATE COURT OF ILLINOIS • LQoc ^V^'

SECCmu DISTRICT """"'""^^
Cot!°'^- C,„^

FIRST DIVISION '

'

.

'
""''-^

IN THE INTEREST O? )

) Appeal from the 13th Judicial Circuit,
JEFF-lEY DITRBIN, •

-
)

) Kane County, Illinois.
a minor child )

(Viola Davis, Appellant) '-•"•

MR. JUSTICE GUILD delivered the opinion of this court:

This is a dependency proceeding involving Jeffrej'' Burbin,

a minor, v/ho T?/as born on December 14, 1952. The following month the

father died. On September 30, 19S3, when the child was nine months

old, a petition for dependency was filed. Various orders v/ere

entered in that proceeding and the child has been supported since

that time by the County of Kane. Apparently the mother of the

child, the petitioner herein, is without funds and her present

husband was unemployed at the time of the filing of the petition

herein, the subject of this proceeding.

On November 27, 1974 a supplemental petition was filed and

on December 17, 1S74 an orrler v/as entered ^yhich authorized the guardian

to consent to the adoption of the minor child. Cn December 17, 1974

the Judge stated that he had to consider the minor's best interest

and that the mother should consent to the adoption. The mother,

hov/ever, did not consent to the adoption and this appeal followed.

The record is incomplete and shows no hearing having been held as

to the merits or any evidence entered.

The appellee has filed a notice with this court, which we

have considered as a m-otion, in which the People state that they

r
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will waive the filing of a brief and have consented to have the

matter heard pro forma . Since the People have not filed briefs as

req-'jired i.mder Supreme Court Rule 341, 343(a) ( 111 .Rev .Stat . 1973,

Ch, llOA, 1^341, 343(a)), and have not appeared to support the

judgment in its favox- and do not oppose the prayer for reversal,

we find in the exercise of our discretion, that the circumstances

do not call upon us to rule on the merits to prevent injustice. '

'

(King V. King 1974, 24 Ill.App.3d 222, 321 N.E. 2d SO; Budget Rent-A-Car

V. Kirk (1974), 19 Ill.App.Sd 575, 312 N.E. 2d 19.) We, therefore,

summarily reverse the judgment of the circuit court of Kane County-

authorizing the adoption of the minor herein. ..•' .'

REVERSED. ;
- ,;

- '

..\ -
' '

''

'
~ w-.^. ..' '

'

' -

SEIDENFELD, P.J. andHALLETT, J. CONCUR :::y
.'.'' ' 'M- z:. :

"''}::'/ '
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PEOPLE OF THE STATE OF ILLINOIS, ) APPJ';AL 1''U0M 'J'IU':

) CIRCUIT couirr
Respondcnt-Appenee, ) Ol'" COOK COUNTY

)

V. )

)

ALFRED ARMSTRONG, ) HONORABLE
) SHELDON 13ROWN

Petitioner-Appellant. ) PRESIDING.

Mr. JUSTICE SIMON delivered the opinion of the court:

Petitioner, Alfred Armstrong, was found guilt^^ by a jury of armed

robbery. He was sentenced to a term of not less than 15 years nor more than

20 years, and his conviction was affirmed on appeal. (People v. Armstrong

(1970). 127 111. App. 2d 457, 262 N. E. 2d 354 ( petition for leave to appeal denied ,

44 111. 2d 587, cert, denied, 403 U. S. 935). ) The facts leading to the trial,

conviction, and sentencing of petitioner for armed robbery are set forth in

the opinion of the appellate court.

On direct appeal, petitioner contended that he was denied due process '

of law by being prosecuted and convicted tAvice for the same conduct; that the

trial court erred when it denied his pretrial motion to prohibit the State's use

of a prior murder conviction for impeachment purposes (People v. Armstrong

(1968), 41 111. 2d 390, 243 N, E. 2d 825), that the trial court erred in refusing

one of petitioner's tendered jury instructions, that the sentence imposed was

excessive, and that he was denied adequate representation by counsel.

People V. Armstrong (1970), 127 111. App. 2d 457, 459, 262 N. E. 2d 354.

Petitioner filed a pro se petition under the Post-Coiwiction Hearing Act

(111." RevT StaT. 19'73', ch."38, par. 122-1 et seg)"." Counsel was then appointed

for him, and an amended post-conviction petition was filed- At a hearing

before the same judge who tried the case, the amended petition was dismissed

on the Statels-JTLolion without- an- evidentiary hearing.

Petitioner alleged in the amended petition that he was taken into

custody and unlawfully detained by police officers of the Chicago Police
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Department on April 20, 1066; tliat said officers did not have an arrest

warrant, that petitioner had not committed a crime in their presence, and

that there was no probable cause to believe that petitioner had committed

any crime; that after being taken into custody petitioner was taken to a police

station and handcuffed to a chair; that petitioner inquired as to why he was in

custody and repeatedly requested that he be permitted to make a telephone

call and to contact an attorney, but he was refused; that while in custody

petitioner was questioned relative to his involvement in various crimes, but

at no time was he permitted to consult with an attorney, or to have an attorney

present.

Petitioner further alleged in the amended petition that he was forced

to appear in a lineup along with other persons of various descriptions, weight,

sizes and complexions, but was not permitted to have an attorney present;

that the lineup was unnecessarily suggestive and conducive to irreparable

mistaken identification, so that petitioner was denied due process of law;

that petitioner was not identified by any of the numerous persons who viewed

the lineup until after an unknown police officer persuaded one of the viewers,

who had originally picked out another person, to change his mind, and to

point out petitioner; that the identification of petitioner by the various wit-

nesses was a product of an unlawful detention and, therefore, was not

properly admissible in evidence against hini; and that all such identifications,

including the in-court identification, were directly traceable to the unlawful

detention of petitioner. .

Petitioner in appealing the order dismissing his amended petition

contends: first, that he was deprived of due process by the failure of the

State to comply with his request for counsel at a lineup; second, that he was

unlawfully detained and that his identification by witnesses who appeared at

the trial was the consequence of his unlawful detention; third, that he was

the victim of suggestive pretrial identification procedures; and finally tliat

fundamental fairness requires this court to conclude t)iat none of petitioner's
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claims were waived and that notwithstanding his prior appeal to this court

the doctrine of res judicata is not applical^le Lo them.

In contending that his right to due process of law was infringed by

the failure of the State to permit petitioner to have counsel present at the

lineup, petitioner relies on People v. Burbank (1972), 53 111, 2d 261, 291 N. E.

2d 161. However, in that case, the court held that the right to counsel at the

time of a lineup does not apply to a pre-indictment lineup, (53 111. 2d at 271. )

See also Kirby v. Illinois (1972), 406 U. S. 682 and People v. Riggs (1973).

14 111. App. 3d 1033, 303 N. E. 2d 802, The lineup at which petitioner was not

represented by counsel was conducted 9 days prior to his indictment.

In arguing that his identification by witnesses was a product of unlaw-

ful detention, petitioner first contends that the State by moving to dismiss

his petition admitted the truth of the allegation that petitioner was taken into

custody when there was no probable cause to believe that the petitioner had

committed any crime. The motion to dismiss the post-conviction petition

admits as true only those allegations of fact properly pleaded and not mere

conclusions of the pleader. (People v. Hysell (197j), 48 111, 2d 522, 272 N, E.

2d 38; People v. Olson (1970), 46 111. 2d 167, 169, 263 N, E. 2d 92; People v.

Smith (1970), 44 111. 2d 272, 275, 255 N. E. 2d 450; People v. Sadeghzadeh

(1974), 17 111. App. 3d 601, 308 N. E. 2d 304; People v, Payne (1973), 16 111,

App, 3d 83, 305 N. E. 2d 700; People v. Punches (1972), 9 111. App. 3d 372,

292 N. E. 2d 187. ) The allegation that when he was taken into custody there

was no "probable cause to believe that the petitioner had committed any

crime" is a conclusion and is not admitted by the motion to dismiss it. The

petition, therefore, fails to set forth factual allegations sufficient to establish

that, the petitioner was taken into custody in violation of his constitutional

right to be safe from unlawful arrest.

In addition, petitioner has waived this argument by failing to raise

it in either the trial court or on direct appeal. Matters which could have been

raised at trial or on direct appeal from a judgment of conviction but wore not

3 -
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raised ar^ barred froin consideration in a post-conviction hearing by the

doctrines of res judicata and waiver. ( PecjpTe v. Dercn^^owski (1970). 44 m.

2d 476, 25G N. E. 2d 455; People v. Somervillc (1969), 42 111. 2d 1, 245 N. ]:, 2d

461; People v. Ashley (1966), 34 111. 2d 402, 216 N. E. 2d 126; People v. Smith

(1974), 17 111. App. 3d 494. 308 N. E. 2d 257; People v. Riggs (1973). 14 111.

App. 3d 1033, 303 N. E. 2d 802.) However, this rule is relaxed where required

by fundamental fairness, (People v. Mamolella (1969), 42 111. 2d 69, 245 N. E.

2d 485.) Thus, where the principle asserted for the first time as a basis for

post-conviction relief was not recognized prior to direct appeal, and conse-

quently could not have been raised earlier, res judicata and waiver do not

apply. (People v. Ikerd (1970), 47 111. 2d 211, 265 N. E. 2d 120. ) Although

unsupported by facts in the amended petition, petitioner argues in his brief

that this case falls within the exception. He contends that People v. Bean

(1970), 121 111. App. 2d 332, 257 N. E.2d 562, wMch held that where the

identification of a defendant is the consequence of the unlawful seizing of his

person, evidence of that and subsequent identifications are inadmissible against

him at trial, was not decided until after the direct appeal. However, petitioner

could have moved to suppress the identification at trial on the authority of

People V. Albea (1954), 2 111. 2d 317, 118 N. E. 2d 277, which held that where

evidence would not have been obtained but for an illegal search and seizure,

it is inadmissible. In that case, the material witness against the defendant

was discovered only as a result of an illegal search. The court held that the

wtness and all her testimony were incompetent. Petitioner also had the

opportunity to raise the issue on appeal with the additional support of Davis v.

Mississippi (1969), 394 U. S. 721. This case was decided almost a year

before the appellate court heard oral argument. Because of the availability

of this argument to petitioner in both the trial and the appellate court, he may

not now raise the issue for the first time in his post-conviction petition.

Neither the pro se petition nor the amended petition allege any facts that

explain or excuse this failure. Consequently, the issue was waived.
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Similarly, petitioner's contention lliat he was subjected to sugf^estive

pretrial identification procedures could have been presented at trial and then

on direct appeal; since petitioner failed to raise an objection availaljle to liim,

it cannot, on the basis of the authorities cited above, be considered now.

Moreover, the allegations of the amended petition are insufficient to negate

the existence of in-court identification untainted by the allegedly improper

pretrial identification procedures. The relevant allegations of the amended

petition relating to identification of the petitioner read as follows:

"Paragraph 4. - -'= - The petitioner was not identified by any
of the numerous persons who viewed the line-up, until after an

. ,
unknown police officer persuaded one of the viewers, who had
originally picked out a Freddie Adams to change his mind, and
to point out the petitioner.

"Paragraph 5. The identification of the petitioner by all of the
witnesses that appeared at his trial, was the direct consequence
of an unlawful detention of the defendant's person, and contrary
to the law - People V. Bean, 257 N. E. 2d, 561.

"Paragraph 6, Defendant's identification by the various witnesses,
was a product of an unlawful detention and, therefore, was not

properly admissable [sic] in evidence against him, and relys [sic]

upon Davis v. Mississippi, 394 US 721, 89 S. Ct, 1394, 22 L.Ed.
2d 676 (1969), and People v. Albea, 2 111. 2d 317, 118 N. E. 2d

277, 41 A. L.R. 2d 895 (1954)."

The only allegation which can be regarded as based on factual asser-

tions rather than conclusions states that "one of the viewers" was persuaded

"to point out the petitioner. " From that allegation the ainended petition jumps

to the conclusion, without any factual allegations to support it, that the

improper suggestion to one of the viewers tainted the in-court identification

by other witnesses. An in-court identification is admissible v/here "its origin

was independent of. any allegedly suggestive pretrial confrontation. "
(People v .

Stringer (1972), 52 111. 2d 564, 568, 289 N. E. 2d 631; People v. Moore (1974),

17 Ill.App. 3d 507, 308 N. E. 2d 210.) The petition is inadequate in that it fails

to allege facts, as distinguished from conclusions, showing that there was no

independent and untainted source or basis for the in-court identification by

witnesses other than the one the amended petition alleges picked out another

person and then was it\duced to change his mind. Because of tins omission.





the potitiaiier has failed to meet his burden of slu;wjiig Llie violalion of a

substantial constilutional rj^'ht. People v. Moore (1974). 17 111. App. ;^d TjO?

509, 308 N. E. 2d 210.

Although he does not allege it in his amended petition, petitioner argues

in his brief that the failure to raise the objection of improperly suggestive pre-

trial identification procedures resulted from inadequate representation hv

counsel at his trial and perhaps on direct appeal. In People v. Westbrook

(1972), 5 111. App. 3d 970, 284 N. E. 2d 695, petitioner contended he was denied

the effective assistance of counsel at trial, but the court held that an eviden-

tiary hearing was not necessary where no affidavits, records, or other evidence

were filed in support of the petition. In this appeal, not only is the amended

petition for post-conviction x-elief unsupported by affidavits, records, or

other evidence showing that petitioner was deprived of effective assistance of

counsel, but such deprivation is not even alleged.

Finally, petitioner argues that the doctrines of res judicata and waiver

should be relaxed because "petitioner must be assumed to have had a valid

and true claim, " yet through misfortune, the claim was never raised.

Petitioner relies on People v. Ikerd (1970), 47 111. 2d 211, 265 N. E. 2d 120,

where the right relied on was recognized for the first time after the direct

appeal. Petitioner does not allege that the "claims" he now presents were

unknown at the time of trial, but argues that they were not raised on direct

appeal because of alleged incompetency of counsel or other misfortunes

referred to in the brief, but not set forth in the amended petition. Such a

contention does not properly present a constitutional claim under the Post-

Conviction Hearing Act.

An examination of the record in this case, therefore, discloses no

fundaniental unfairness or any special circumstances to justify the relaxation

of the doctrines of res judicata or waiver. (People v. Bracey (1972), 8 111.

App. 3d 119. 121, 289 N. E. 2d 241; People v. Adams (1972), 52 111. 2d 224.





226. 287 N.E.2d G95; People v. Ilcmdcrson (1968), IVJ 111. 2d :M2, .'Mr).

235 N. E. 2d 580.) T!ic trial court pr-operly dismissed tb.e amended post-

conviction petition without an evidentiary hearing.

The judgment of the trial court is affirmed,

AFFIRMED.

BURKE, P.J. , and GOLDBERG, J., concur.

(Abstract only.

)
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PEOPLE OF THE STATE OF ILLINOIS, )

) APPEAL FROM THE
Plaintiff-Appellee

,

CIRCUIT COURT OF
COOK COUNTY

HON. JOHN J. LAMPERIS
Presiding

vs.

SYLVESTER HAROLD PHILLIPS,

Defendant-Appellant.

PER CURIAM (FIRST DISTRICT, FIRST DIVISION):

Before Burke, P.J., Goldberg and Simon, JJ.

Sylvester Harold Phillips, defendant, was found guilty after

a bench trial for the crime of possession of marijuana (111. Rev.

Stat. 1971, ch. 56 1/2, par. 704) . He was sentenced to a term of

30 days in the House of Correction. Defendant appeals arguing:

(1) that the evidence was insufficient to establish his guilt be-

yond a reasonable doubt since he was never shown to be in immediate

and exclusive possession of the substance recovered by the police;

(2) that the evidence failed to establish that the substance v/as

marijuana; and (3) that he did^not knowingly and understandingly

waive his right to a trial by jury.

At trial David Kelly, a lieutenant with the Evanston Police De-

partment, testified that on May 13, 1972, at approximately 2:30 A.M.

he observed the defendant driving a car northbound on Custer Avenue.

There was a loud noise coming from a defective muffler and excessive

emission of smoke from defendant's vehicle. Lieutenant Kelly testi-

fied that he stopped the^ defendant at approximately 413 Custer

Avenue. He approached defendant's vehicle and informed the defen-

dant why he had been stopped. As defendant opened the car door.

Lieutenant Kelly detected a strong odor of marijuana. Lieutenant

Kelly testified that he recognized the odor of marijuana because in

his 15 years as a police officer, he had smelled it on prior occa-

sions. Defendant got out of. his vehicle and walked to the rear of

the vehicle. Defendant then walked to the passenger's side where

he stood while Lieutenant Kelly shined his flashlight into the car.
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Seated in the front seat of the vehicle was a young female and in

the rear seat were two males. The window on the passenger's side

of the vehicle was up and the door was in a locked position.

Lieutenant Kelly testified that at that time he observed the defen-

dant emptying his pockets. Lieutenant Kelly then walked around to

the passenger's side of the vehicle and placed the defendant under

arrest. Defendant was escorted back to the squad car and placed in

the rear seat. Lieutenant Kelly then returned to the passenger's

side of the vehicle v/here he had seen the defendant empty his

pockets and found lying on the ground three small manila envelopes.

The envelopes were inventoried and sent to the Chicago Crime Labo-

ratory for analysis.

In open court Lieutenant Kelly opened a sealed envelope from

the Chicago Police Department Crime Laboratory. Inside the enve-

lope were two sheets of paper and another envelope. One sheet of

paper was a receipt for the exhibits with a time stamp of May 17,

1972. The second sheet v/as a laboratory report dated May 19, 1972,

case no. T10381, signed by Chicago police chemist Veronica Drantz.

The laboratory report stated that on May 17, 197 2, Officer K. Hile

of the Evanston Police Department submitted the following exhibit

to the laboratory for examination: Exhibit Q-1, Q-2 and Q-3,

three small manila envelopes containing crushed green plant and

seeds, all tested and subject to chemical analysis which found

that they were cannabis sativa, commonly referred to as marijuana.

That report identified the envelope which was a sealed plas-

tic envelope submitted by the Evanston Police Department which had

been sealed at the time it was submitted and had since then been

reopened and resealed. Lieutenant Kelly identified the plastic

envelope which he had taken from the first envelope which had writ-

ten on it the defendant's nzxc.e , address and the date, time and lo-

cation of the arrest. Lieutenant Kelly identified this envelope

as having seen it at the youth division of the Evanston Police De-

partment on May 13, 1972, at 2:10 A.M. after placing defendant

- 2 -
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under arrest. Inside the plastic envelope was a manila evidence

envelope used by the Evanston Police Department for narcotics cases.

Lieutenant Kelly opened the manila envelope and inside found three

small manila envelopes which Lieutenant Kelly identified as the en-

velopes he found lying on the ground where defendant was placed

under arrest. Lieutenant Kelly testified that the three manila en-

velopes were in the same condition except that there had been a

writing designating each of them as Q-1, Q-2 and Q-3.

Torbin Nielsen, a police officer for the Evanston Police De-

partment, testified that on May 13, 1972, at approximately 2:30 A.M.

in the 400 block of Custer Avenue, he responded to Lieutenant

Kelly's call. He observed Lieutenant Kelly place the defendant

under arrest. Lieutenant Kelly then walked back to where defendant

had been standing and recovered three bags lying on the ground.

Sylvester Phillips j defendant, testified that on May 13, 1972,

at approximately 2:30 A.M. f he was returning home after eating when

he was stopped by Lieutenant Kelly. After exiting from his car,

defendant was standing next to the car when he v/as placed under ar-

rest by Lieutenant Kelly. Defendant denied that he was emptying

his pockets and stated that he was merely looking for his wallet.

Defendant stated that there was a smell in the car but that no one

had been smoking marijuana at the time he was placed under arrest.

Dorothy L. Jones, the defendant's niece, testified that she

was with the defendant at the time he was stopped by Lieutenant

Kelly. She stated that she was facing the front of the car and

did not observe the defendant drop anything from his pockets.

Defendant's first contention is that the evidence was insuffi-

cient to establish beyond a reasonable doubt that he was in immedi-

ate and exclusive control of the substance recovered by the police.

It is a well established rule that the commission of an offense may

be established by entirely circumstantial evidence if all the evi-

dence taken tocyether satisfied the trier of fact beyond a

- 3 -
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reasonable doubt of defendant's guilt. (People v. Marino , 44 111.

2d 562, 256 N.E.2d 770.) The fact that the circumstantial evi-

dence relied upon must not give rise to any reasonable hypothesis

of innocence does not mean that the trier of fact is required to

search out potential explanations compatible with innocence and

elevate them from the status of reasonable doubt. People v.

Arndt, 50 111. 2d 390, 280 N.E.2d 230.

In the case at bar. Lieutenant Kelly testified that after

stopping defendant's car for a traffic violation, he detected the

odor of marijuana emanating from the car. While Lieutenant Kelly

was looking into the car with his flashlight, defendant walked

over to the passenger's side of the vehicle. The doors and win-

dows of the car on the passenger's side were locked. At that time

Lieutenant Kelly observed the defendant emptying his pockets. De-

fendant was then placed under arrest and put into the squad car.

Lieutenant Kelly immediately went back to the area where defendant

had been standing and recovered three small manila envelopes. The

logical and reasonable inference from this testimony is that the

envelopes found on the ground where defendant had been standing at

the time Lieutenant Kelly observed him emptying his pockets were

the objects that had been dropped by the defendant. This evidence

was sufficient to establish that defendant possessed the envelopes

in question. People v. Miles , 13 111. App. 3d 453, 300 N.E.2d 822;

People v. Johnson , 21 111. App. 3d 759, 315 N.E.2d 579; People v.

Gist , 5 111. App. 3d 1047, 284 N.E.2d 701.

Defendant's next contention is that the evidence failed to

establish that the substances seized were marijuana. Defendant

argues that the State failed to establish an unbroken chain of

custody and that Lieutenant Kelly's testimony as to the delivery,

condition of the substance, and laboratory analysis thereof, was

incompetent hearsay testimony. Lieutenant Kelly testified that

after he arrested the defendant he recovered three small manila en-

velopes from where defendant had been standing. He inventoried

_ 4 -
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the envelopes and sent them to the Chicago Police Crime Laboratory

for analysis. In court. Lieutenant Kelly opened a sealed envelope

from the Chicago Police Department's Crime Laboratory. Inside

that envelope he found a receipt for the exhibits, a laboratory

report and an envelope. The laboratory report stated that on

May 17, 1972, Officer K. Hile of the Evanston Police Department

submitted three small manila envelopes containing a crushed green

plant marked Q-1, Q-2 and Q-3 for analysis. An analysis revealed

that the envelope contained cannabis sativa, commonly referred to

as marijuana. The report was signed by Chicago police chemist

Veronica Drantz and approved by the Director of the Criminalis-

tics Division. Lieutenant Kelly identified the plastic envelope

as one that he had seen at the Evanston Police Department on

May 13, 1972, immediately after defendant's arrest. Written on the

outside of the envelope was defendant's name, address and the date

and time of the arrest. Inside that plastic envelope was another

manila evidence envelope printed by the Evanston Police Department

for use in narcotics cases »- Lieutenant Kelly opened that envelope

and found that it contained three small manila envelopes which had

been marked Q-1, Q-2 and Q-3 and which Lieutenant Kelly identified

as the same three envelopes which he had recovered from the ground

from where defendant was standing immediately after defendant was

placed under arrest.

Defendant now argues that Lieutenant Kelly's testimony as to

the delivery of the envelopes to the Chicago Police Department

Crime Laboratory by Officer Hile and the laboratory reports were

hearsay. While this testimony was hearsay, it was unobjected to

in the trial court by defense counsel. Defense counsel's failure

to object or to cross-examine Lieutenant Kelly regarding this tes-

timony constitutes a waiver, and the argument cannot now be raised

for the first "time "on "appeal. ( People v. Williams , 9 111. App. 3d

466, 292 N.E.2d 204.) In the absence of any objection of defen-

dant at trial, this testimony was sufficient to establish that the

substance in question was marijuana. People v. Robinson , 19 111.

App. 3d 530, 312 N.E.2d 320.,

- 5 -
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Defendant also argues that if Lieutenant Kelly's testimony be

taken as tr.ue, the evidence is insufficient to show a continuing

chain of possession. At trial defense counsel did not make any

objection or any argument which would have indicated that he was

challenging the chain of custody. Lieutenant Kelly testified £!nd

without objection in open court opened a sealed envelope from the

Chicago Police Department containing an inventory receipt, a labo-

ratory report, and a sealed plastic envelope. Lieutenant Kelly

identified that envelope as the plastic envelope V7hich he had seen

at the Evanston Police Department on May 13, 197 2, after arresting

the defendant and which has the defendant's name and date and

time of arrest. Inside that envelope Lieutenant Kelly recovered a

manila envelope in which there were three small manila envelopes

which Lieutenant Kelly identified as the same three envelopes he

had found lying on the ground where defendant was standing immedi-

ately after defendant was placed under arrest- All this testimony

went into evidence v/ithout any objection by defense counsel. De-

fendant's only objecuion at trial was that there was no showing of

a connection between these envelopes and the defendant. This evi-

dence received without objection was sufficient to establish that

the three manila envelopes found on the ground next to where defen-

dant had been standing immediately after defendant was placed under

arrest was the same substance transmitted to and tested by the po-

lice chemist and found to contain marijuana.

Defendant's final contention is that he did not knowingly and

understandingly waive his right to a trial by jury. Here, the

record reflects that when defendant's case v/as called, defense

counsel in defendant's presence replied, "Jury is waived." In

People V. Sailor , 43 111. 2d 256, 253 N.E.2d 397, the Illinois

Supreme Court held that a defendant normally speaks through his

attorney and that by permitting his attorney in his presence and

without objection to waive his right to a trial by jury, the defen-

dant acquiesces and then is bound by his attorney's conduct.
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Defendant now seeks to avoid the doctrine announced in Sailor

by arguing that counsel had been appointed the day of trial and

the record does not show that he had a sufficient period of time

within which to confer with the defendant. In People v. Murrell,

et al. , 60 111. 2d 287, _____ N.E.2d (No. 46849, 46850,

March 24, 1975), the Illinois Supreme Court rejected this identi-

cal contention holding: .

"We also cannot accept the defendant's
argument that Sailor should not be followed
where counsel was not appointed until the •

•

time of trial and the record does not indi-
cate that the newly appointed counsel had an
adequate opportunity to confer with the de-
fendant. This argument is again asking the
court to presume from a silent record that
the waiver was not knowingly and intelligently
made .

" .

In the case at bar, the record shows that defense counsel was

appointed on the day of trial and the case was then passed while

he conferred with his client. When the case was recalled, defense

counsel in defendant's presence stated that a jury and trial were

waived. This statement was sufficient to constitute a valid jury

waiver binding upon defendant. ^ .

For the foregoing reasons, the judgment is affiirmed.

,---. JUDGMENT AFFIRMED

- 7 -
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PEOPLE OF THE STATE OF ILLINOIS;

Plaintiff-Appellee

,

vs.

RICKY BELL, CHARLES DIXON and
GREGORY DIXON,

Defendants-Appellants

'^
... ^ o -T

APPEAL FROM THE
CIRCUIT COURT OF
COOK COUNTY

HON. JOHN F. HECHINGER,
Presiding

Mr. PRESIDING JUSTICE BURKE delivered the opinion of the court:

Defendants were found guilty at a bench trial of armed rob-

bery and attempt rape. Ricky Bell was given concurrent sentences

of five to eight years for armed robbery and two to six years for

attempt rape. Charles and Gregory Dixon were given concurrent

sentences of four to eight years for armed robbery and one to six

years for attempt rape. Following a pretrial hearing, the court

denied defendants' motion to suppress the identification testim.ony

of Parthenia Harbour, the prosecutrix, and her brother-in-law,

Robert Cherry. Defendants contend on appeal that they were not

proven guilty beyond a reasonable doubt because the identification

testimony was not positive and credible. The following pertinent

facts were adduced during the proceedings.

Parthenia Harbour testified that on January 3, 1973, at about

6:00 P.M., she returned from work to her apartment building lo-

cated at 4508 West West End in Chicago where she lived with her

sister and brother-in-law. When she entered the building's vesti-

bule, which is a small room approximately 4 feet long, 5 feat wide,

and 7 feet high, three black youths accosted her. They turned

Parthenia Harbour around to face them as she started to ascend the

stairs to her second floor apartment. Under the illumination of a

single light bulb from the ceiling, Parthenia Harbour v/as able to

see the faces__oj£ -the youths for about one minute. She looked di-

rectly in the eyes of each youth for about four or five seconds.

One of the youths then unscrewed the light bulb eliminating the
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only source of inside light in the vestibule. A watch and $8 was

taken from Parthenia Harbour. She v;as forced to the floor with

her back down facing upv/ard . Miss Harbour's boots and left pant

leg were removed by two of the youths. The third youth acted as

a lookout, the front door of the vestibule being glass. When Miss

Harbour told them that she was 17 years of age to deter their

action, one of the youths said, "You are a virgin, huh, this is

going to be good." A gun was passed among the youths during the

time they were accosting Miss Harbour in the vestibule.

Robert Cherry, Parthenia Harbour's brother-in-law, testified

that he was returning home from work at about 6:10 P.M. the same

evening. Street lights, 10 feet from the vestibule entrance, il-

luminated the area in front of the apartment building. As Cherry

departed from a friend's automobile outside the building. Cherry

observed one young man v-zalk from the vestibule door. When Cherry

was approximately 8 feet from the building, he saw a second youth

leave the vestibule. When Cherry was about to enter the building,

a third youth pushed the vestibule door into Cherry, forcing him

to step back, while the youth hurriedly walked away. '
.

Once the police arrived, both Cherry and Miss Harbour gave a

description of the three assailants. They were described as three

teenage negroes, two darker than one, between 5 feet 8 inches and

5 feet 9 inches tall, 160 to 170 pounds in weight, and wearing
'

dark clothes and hats. All three youths were described as wearing

"natural" style haircuts. Cherry testified that he thought he had

previously seen these three youths in the neighborhood, but did

not so inform the investigating officers on the evening Miss

Harbour was attacked.

On January 4, 1973, Cherry noticed three youths standing on

the corner under a street light across from his apartment building,

Cherry called the police and told the investigating officers that

he recognized the teenagers on the corner as the same three who

- 2 -
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fled from the vestibule on the previous evening. Cherry testified

that he had an unobstructed viev/ of the three youths on the corner

from a distance of approximately 90 feet for about 20 minutes.

On January 7, 1973, a shooting incident occurred at 107 North

Kilbourn. Robert Cherry and Parthenia Harbour were in the vicin-

ity and they recognized the youths involved in the incident as the

same three who accosted Miss Harbour on January 3, 1973. Robert

Cherry told Mrss Harbour, "Them's the guys." Later that same day,

Robert Cherry and Parthenia Harbour were taken to the 15th Dis-

trict Police Station to view a line-up. Cherry and Miss Harbour,

each alone while they viewed the line-up, identified Ricky Bell

and Gregory Dixon as Miss Harbour's assailants. Cherry testified

that Bell and Dixon were among the three youths he saw on the

corner on the evening of January 4, 1973. Before Cherry viewed

the line-up, the police told Cherry that the men who robbed his

sister would be in the line-up- However, the police did not offer

any suggestions when Cherry or Miss Harbour faced the suspects and

identified the defendants at the line-up. On February 1, 197 3,

Charles Dixon, the youth shot on North Kilbourn on January 7, 1973,

was identified as the third assailant at a court hearing in

Branch 43. ' >i:

Officers Zulkowski and Forte arrived at Cherry's apartment

after Parthenia Harbour had been attacked. Although the police of-

ficers had been given a general description of the assailants'

height, weight, color, race, sex, and clothing, Officer Zulkowski

testified that no flash message was transmitted over thepolice

radio because Tie thought the description was too vague.

Donald Moriarity, an investigator with the Chicago Police De-

T~>artment^ testified that he spoke with Robert Cherry and Parthenia

Harbour at-abau-t -12: 30 P .M. on January 7, 1973, following the

shooting of Charles Dixon at 107 North Kilbourn. Cherry identified

the wounded Dixon as he was being carried on a stretcher to a po-

lice squadrol to be one of the men who had robbed Miss Harbour.

- 3 -
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Moriarity asked Robert Cherry and Parthenia Harbour to attend a

line-up at »the 15th District Station. Moriarity testified that

no photographs, gestures, or any other kind of suggestive tech-

nique was employed by the police before or during the line-up.

Defendants testified in their ov^;n behalf. Ricky Bell ini-

tially stated that he was at the Country Kitchen Restaurant at the

time of the robbery and attempt rape. He then testified that he

was at the restaurant from 2:30 A.M. of one day until 12:00 noon

of the next day, but he was confused as to the actual dates of

those days. He finally stated that on the night before the inci-

dent he was at the restaurant, went to the Dixon apartment v/ith

the Dixon brothers in the afternoon hours to sleep, and then awoke

at about 8:00 P.M. to return to the restaurant. Bell denied that

he ever attempted to rape or rob Parthenia Harbour. • .

Charles Dixon testified that he arrived at his apartment on

the afternoon of January 3, 1973, at about 2:00 P.M. He stated

that he left the apartment with his brother Gregory and Ricky Bell

at about 9:00 P.M. It was his routine to spend his evenings at

the Country Kitchen Restaurant and sleep during the day. Charles

Dixon denied that he ever robbed or attempted to rape Parthenia

Harbour...
, •/•,V-fcA^'' '".'..

''
'

Gregory Dixon testified that he arrived at his apartment at

about 4:00 P.M. on January 3, 1973. He stated that he left the

apartment with his brother Charles and Ricky Bell at about 8:30 P.M,

Gregory Dixon denied that he ever robbed or attempted to rape

Parthenia Harbour. '

Defendants contend that they were not proven guilty beyond a

reasonable doubt because the identification testimony was not

positive or credible. Tliey argue that Parthenia Harbour and

Robert Cherry did not have sufficient opportunity to form a reli-

able description; that the descriptions given were too general and

uncertain; that a discrepancy existed as to the height of one

- 4 -
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defendant, Gregory Dixon; and that Robert Cherry improperly in-

fluenced Miss Harbour's identification testimony.

Identifications which are vague, doubtful, or uncertain will

not support a conviction. (People v. O'Hara , 332 111. 436,

458-459, 163 N.E. 804, 812.) However, the testimony of one wit-

ness, who had ample opportunity to form a positive identification,

is sufficient to convict even though such testimony is contradicted

by those accused. (People v. Stringer , 52 111. 2d 564, 289 N.E. 2d

631.) The totality of the facts and. circumstances in each case

must be examined in order to determine the reliability of the com-

plaining witness' identification testimony. ( Simmons v. United

States , 390 U.S. 377; Neil v. Biggers , 409 U.S. 188; People v.

Jackson , 54 111. 2d 143, 295 N.E. 2d 462; People v. Williams , 60 111.

2d 1, 322 N.E. 2d 819.) The Neil v. Biggers case utilizes several

factors which may be considered in evaluating identification evi-

dence. The factors include: "*** the opportunity of the witness

to view the criminal at the time of the crimo, the witness' degree

of attention, the accuracy of the witness' prior description of the

criminal, the level of certainty demonstrated by the witness at the

confrontation, and the length of time between the crime and the con-

frontation." (Neil V. Biggers , 409 U.S. 188, 199; see People v.

Bricker, 23 111. App. 3d 394, 319 N.E. 2d 255.) Applying the cri-

teria suggested by Neil , we find that the record does not indicate

a substantial likelihood of misidentification

.

The testimony of Parthenia Harbour and Robert Cherry was both

positive and independent in origin. Miss Harbour had the opportun-

ity to directly face her assailants in a small, well-lighted room

for a period of at least four or five seconds. Miss Harbour testi-

fied that she got a "good look" at the three youths and noticed

other facial features for about one minute. Moreover, as Robert

Cherry approached the front of the apartment building, he clearly

saw all three youths walk from the vestibule door under the direct

light of street lamps from various points inside a distance of

• - 5 -
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only 8 feet. On the following evening, Cherry closely observed

the defendants standing on a street corner across from his apart-

ment building. He immediately reported to the police that he

sighted the youths who had assaulted his sister-in-law. Four days

later, Cherry again identified the defendants as Miss Harbour's

assailants when they were involved in a shooting incident in the

neighborhood. Finally, Parthenia Harbour and Robert Cherry iden-

tified the defendants as the assailants in a police line-up and at

a court hearing. Both Robert Cherry and Parthenia Harbour had

ample opportunity to observe the assailants. Their testimony was

unequivocal and unimpeached.
.

. •

The initial description given to the police was not too vague

or uncertain. The defendants' weight, height, race, sex, age,

style of haircut, and clothing v/ere described by Miss Harbour and

corroborated by Robert Cherry. Precise accuracy in the description

is not necessary when the identification is positive. (People v.

Jackson, 95 111. App. 2d 28, 237 N.E.2d 858; People v. Williamson ,

78 111. App. 2d 90, 223 N.E.2d 453.) The complaining witness' tes-

timony V7as based upon their firsthand observations. Their ability

to recognize and identify the defendants is unrelated to their

ability to precisely articulate physical characteristics. More-

over, the only discrepancy in Parthenia Harbour's description was

the height of one defendant, Gregory Dixon. Miss Harbour stated

that her assailants were between 5 feet 8 inches tall and 5 feet

9 inches tall. Defendant Ricky Bell is 5 feet 9 inches tall,

while defendant Charles Dixon is 5 feet 10 inches tall. Defendant

Gregory Dixon is 6 feet 1 inch tall. The fact that Miss Harbour

could not precisely determine the height of her third assailant

does not, as a matter of law, render her identification unreliable

or unv7orthy of belief. Minor omissions or discrepancies rn descrip-

tion do not necessarily affect the validity of an identification,

although they may affect the weight given to the evidence. ( Peop le

v. Bennett , 9 111. App. 3d 1021, 293 N.E.2d 687.) Questions of

weight and credibility are for the trier of fact. In light of the

- 6 -
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corroborating positive identifications of Parthenia Harbour and

ncbsrt Cherry, the trial court's evaluation of: the evidence will

not be disturbed. People v. Catlett , 48 111. 2d 56, 2G8 N.E.2d 378

Defendants lastly argue that Robert Cherry overly influenced

Miss- Harbour ' s identification testimony by informing her that the

youths involved in the shooting incident were her assailants. How-

ever, the trial court found that Miss Harbour's identification of

the defendants was in no way coaxed by the police or Cherry.

Parthenia Harbour had ample opportunity for identification inde-

pendent of improper influences. Any suggestive comment made to

Miss Harbour by Robert Cherry is a matter of weight and not compe-

tency. (People V. Napper , 78 111. App. 2d 451, 223 N.E.2d 194.)

We find that the trial court's ruling on the question was based on

sufficient evidence. In conclusion, the entire record indicates

that defendants were proven guilty beyond a reasonable doubt.

For these reasons, the judgment is affirmed.

-- JUDGMENT AFFIRMED

EGAN and SIMON, JJ. , concur.
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PEOPLE OF THE STATJ'; OE ILLINOLS.

Plaintiff- Appellee.

V.

APPEAL EHOM TiilC

CIRCUIT couin'
OE CQOE COUNTY.

CLARENCE E. FIELDS (Impleaded)

Defendant -Appellant.

PER CURIAM (FIRST DISTRICT, FIRST DIVISION).

Before Burke, P.J. , Egan and Simon, J. J.

HONORABLE
FRED G. SURIA, JR,
PRESIDING,

On July 26, 1972, Clarence E. Fields, defendant, was charged in

two separate complaints with the offense of armed robbery of Jack Wright and

Felton Carter in violation of Section 18-2 of the Criminal Code (111. Rev. Stat.

1971, ch,38, par. 18-2). A preliminary hearing was held on September 12,

1972, on both complaints and defendant was bound over to the grand jury. On

December 4, 1972, defendant and Albert King were charged by indictment with

the offense of armed robbery of Bobby Jackson and Felton Carter in violation

of Section 18-2 of the Criminal Code (111, Rev. Stat. 1971, ch, 38, par. 18-2).

In a bench trial, defendant was tried separately, found guilty of armed robbery

of Bobby Jackson and Felton Carter, as charged in the indictment, and sentenced

to a term of not less than 4 years and not more Ihan 6 years in the penitentiary

on each conviction, said sentences to run concurrently, less time already

served.

On appeal defendant contends that he was denied his rights under

section 7 article I of the constitution of 1970, when he was incarcerated for

48 days without a preliminary hearing.

On July 9, 1973, the day the trial began, defendant filed a motion to

quash the indictment, in which he alleged he was arrested on July 26. 1972,

on complaiirtr charging the crime of armed robbery of Jack Wright, Bobby

Jackson and Felton Carter; that on September 12, 1972, defendant was brought

before the trial court "for preliminary heiring on the aforementioned charges ';

that neither at that time nor at any other time was defendant given "a preliminary
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hearing on IJic charge of Armed Robbery alleged to have been con-imitted on

and from the person of ]3obby Jackson"; and Dial defendant was indicted by

the November 1972 grand jury. Indictment No. 72-3144, charging him with

the offense of armed robbery, on and from the person of Bobby Jackson.

Defendant prayed that the indictment charging hirn with the armed robbery of

Bobby Jackson be dismissed.
.

The trial ,court, in denying the motion, stated that the case was one

in which there was a common course of conduct involving several victims; that

defendant was advised as to that conduct; that although Bobby Jackson was not

available for the preliminary hearing he did testify before the grand jur}^;

that "there would be no substantial detriment to the defendant"; and that under

the circumstances the State did not violate any constitutional rights of defendant.

The motion to quash the indictment and the argument thereai did not refer to the

two complaints for armed robbery filed on July 26, 1972, or the lapse of 48

days between defendant's arrest on July 26, 1972, and the preliminary hearing

on the two complaints held on September 12, 1972. .
.

.

Defendant concedes that his nnotion to quash the indictment was

directed to the failure to hold a preliminary hearing as to the charge of armed

robbery of Bobby Jackson when the thrust should have been the claim of

"unreasonable delay between the time of the arrest on July 26, 1972, and the

preliminary hearing on September 12, 1972. " Defendant argues that the court

should overlook this error and pass on the issue under Supreme Court Rule 615.

which provides that "plain error or defects affecting substantial rights may be

noticed although they were not brought to the attention of the trial court.
"

Defendant contends under section 7 of article I of the constitution of 1970

"a basic constitutional right was violated by the unreasonably long delay which

left Defendant imprisoned for 48 days without a determination of probable cause";

that "the right to a prompt preliminary hearing is a fundamental right like the

right to counsel or the right to confront your accusers in open court"; and that

therefore the judgments should l)c reversed.

T _
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Tht;re was a lapse of 48 clays between the arrest and the i)reliminary

hearing. However, 3 2 days (;f tlie delay were the result of a motion of the

defendant for a postponement. In view of this fact, there is a question as to

whether there was any violation of section 7 of article 1 of the 1970 constitution,

which provides that there be a prompt hearitig to determine probable cause.

Even if under these circumstances the delay is viewed as a violation of that

constitutional prov;ision, it does not appear that the dismissal of the charge is

the appropriate sanction. In People v. Hendrix (1973), 54 111, 2d 1G5, 295 N, E,'

2d 724, the court held that the constitutional provision does not provide a grant

of immunity from prosecution as a sanction for its violation. The court further

stated that it would not "make sense" to permit the dismissal of a pending

charge as a sanction for such violation, only to be followed by a re-charge

and a re-arrest of the accused on the sanae charge.

A like conclusion v/as reached in the recent case of People v, Howell

(1975), 60 111. 2d 117, 324 N. E. 2d 403, where there was a G5-day interval

between the defendant's arrest and the preliminary hearing. The court held

that this delay violated defendant's constitutional right to a prompt hearing but

stated that under the Hendrix decision, it was obligated to hold that the error

did not invalidate defendant's conviction. The same conclusion must be reached

in the case at bar. Here, defendant was charged with the offense of armed

robbery. He was arrested while in the process of robbing patrons of the

Holiday Lounge, 1725 West 63rd Street, Chicago, Illinois. The defendant does

not raise any question on this appeal with regard to his guilt. Under the hold-

ing in Hendrix , the deprivation of defendant's constitutional right to a prompt

preliminary hearing, if any such deprivation occurred, did not entitle him to

the dismissal of the charges against him. People v. Hunt (1975), 111. App.

3d , ^N.E. 2d , General No. 59935, First District opinion filed

February 20, 1975.

The judgment of the trial court is affirmed.

JUDGMIONT A I'M' ll^vME D.

(Abstract only)
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